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I. INTRODUCTION AND IDENTITY OF PETITIONERS 

Petitioners Comcast of Washington IV, Inc. ("Comcast") and 

Falcon Community Ventures I, L.P. ("Charter") seek review of the 

decision designated in Part II of this Petition. 

This case concerns an issue of substantial public importance: 

deployment of broadband and other communications networks in 

Washington, and specifically the rental rates public utility districts 

("PUDs") can demand from telephone and cable providers for attaching 

communications equipment to utility poles. For many utilities nationwide, 

these rates are limited by specific formulas - a reflection of the significant 

public interest in assuring access to these bottleneck utility facilities. 

Until2008, PUDs in Washington could charge any rate for access 

to their poles so long as it was "just and reasonable," with no specific cap. 

But in 2008, in order to bring "predictability and consistency in pole 

attachment rates statewide," the legislature amended RCW 54.04.045 (the 

"Act") to apply a specific, cost-based formula to PUDs. Laws of 2008, 

ch. 197 § 1. This case is the first to consider the Act and its rate formula. 

Unfortunately, the Court of Appeals decision eviscerates the 

legislature's stated intent to bring uniformity to the rate-setting process. 

Rather than interpret the statute in a way that can be applied predictably 

by the state's 28 PUDs, the court held each PUD has discretion to interpret 
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the statutory formula for itself- including by varying the critical cost and 

space components that determine the rate. See 336 P.3d at 89-90. The 

decision, if left to stand, will lead to vast disparity in pole attachment rate 

setting among PUDs, exactly the opposite of the legislature's intent. 

The Court of Appeals also turned a blind eye to the legislature's 

express intent to incorporate certain pre-existing rate-setting formulas into 

the Act. See Ex 81. While the parties disagree on how those established 

formulas apply, it was undisputed at trial that the Act cannot be 

understood without reference to them. The Court of Appeals directed the 

trial court simply to apply the statute "as written." But the Act was not 

drafted in a vacuum, and its words cannot be applied in any consistent or 

coherent fashion without relying on established rate methodologies. 

This Court should grant review for three reasons. First, a proper 

interpretation of the Act is needed to advance the substantial public 

interest in assuring reasonable and predictable costs for attaching to PUD 

poles, so that all Washington residents have access to Internet, telephone, 

and video services. In interpreting statutes, an appellate court's primary 

duty is "to discern and implement the legislature's intent." Jackowski v. 

Borchelt, 174 Wn.2d 720, 729,278 P.3d 1100 (2012). Here, the decision 

below fails to interpret the Act in any meaningful way. Instead, it allows 

PUDs to decide for themselves how to read the Act's cost and space-
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allocation provisions, and thus permits unfettered variation and ad hoc 

interpretation of the statutory rate formula. This Court's review is needed 

to provide a definitive holding that implements the legislature's intent. 

Second, the decision below conflicts with this Court's rules of 

statutory interpretation. Petitioners offer the only reading of the Act that 

complies with legislative intent and harmonizes all statutory provisions. 

Third, Charter and Comcast challenge the expenses awarded to 

Respondent Public Utility District No.2 of Pacific County ("the District") 

for an expert witness whose analysis the Court of Appeals rightly rejected. 

II. COURT OF APPEALS DECISION 

Com cast and Charter seek review of sections IV and VI. A of the 

published Court of Appeals (Division I) decision, 184 Wn. App. 24, 336 

P .3d 65 (Oct. 13, 2014 ), reversing in part the Superior Court's judgment 

and remanding for a new trial. App. 1-47. On February 10, 2015, the 

court denied Comcast and Charter's motion for reconsideration, and 

denied (with one minor exception) Petitioner CenturyTel's motion for 

reconsideration. App. 48-52. This Court extended the deadline for filing 

petitions for review to March 27, 2015. 

III. ISSUES PRESENTED FOR REVIEW 

1. Did the Court of Appeals correctly interpret 

RCW 54.04.045, which the legislature enacted to ensure statewide 
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uniformity in PUD pole attachment rate calculations, when it held that 

each PUD retains broad discretion to decide how to apply the statute's 

cost-based rate formula? 

2. Should the Court of Appeals have reversed, as 

unreasonable and undocumented, the award of $251,150.11 to the District 

for consultant fees for an expert whose testimony was uncredited by the 

trial court and flatly rejected on appeal? 

IV. STATEMENT OF THE CASE 

A. Facts 

For over three decades, Com cast and Charter have attached 

equipment to poles owned by the District, in order to provide 

communications services to their residential and business customers in 

Pacific County. Exs 1, 2. At the time this dispute arose, Charter was 

attached to 2,781 poles and Comcast to 1,651. Ex 325. 

Joint use of utility poles is widely encouraged. Pacific County, 

like most places, requires utilities to "share common trenches or poles" to 

"the maximum extent practical." CP 2134. 

In 2006, the District proposed raising pole attachment rates from 

$5.75 to $19.70 per pole (after a one-year transitional rate, in 2007, of 

$13 .25). The $19.70 proposal was "the highest rate" Com cast and Charter 

had seen. RP 1521-22. Neither company considered it to be "just and 
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reasonable," as required by former RCW 54.04.045. Ex 310. But the 

District refused to negotiate the rate. On August 20, 2007, it told Charter 

and Comcast they needed to either agree to the new rate or plan to remove 

equipment from District poles. Ex 38. Charter and Comcast have not 

signed the new agreement but, since 2007, have sought to pay the District 

annually at the 2007 rate of $5.7 5 pending a definitive interpretation of the 

disputed formula. E.g., Exs 325, 326, 515; RP 333-37. 

On December 26, 2007, the District sued Charter, Comcast and 

CenturyTel. CP 42-47. The District sought an order that petitioners pay 

the demanded rates or remove their equipment from the District's poles. 

CP 1-10. Petitioners counterclaimed, seeking to enjoin the District from 

imposing terms contrary to RCW 54.04.045. CP 18-27. 

B. Pole Attachment Rate Regulation 

While this case was pending and before trial, the legislature 

revised RCW 54.04.045, which governs third-party attachments on PUD 

poles. The legislature amended the law "to establish a consistent cost

based formula for calculating pole attachment rates, which will ensure 

greater predictability and consistency in pole attachment rates statewide." 

Laws of2008, ch. 197 §1. The amended Act took effect June 12,2008. 

The Act contains a two-part rate formula, RCW 54.04.045(3), that 

"incorporates existing rate-setting methodologies of the [FCC], the 
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Washington Utilities and Transportation Commission, and the American 

Public Power Association." Ex 81 (Senate Report) p. 2. Understanding 

the significance of this legislative history, and the Act's formula, requires 

a brief overview of federal and state pole attachment rate methodologies. 

Federal legislation: Congress passed the Pole Attachment Act 

("P AA") in 1978 to regulate the rates investor-owned utilities may impose 

on cable companies. 47 U.S.C. § 224. Without such regulation, "utilities 

by virtue of their size and exclusive control over access to pole lines, are 

unquestionably in a position to extract monopoly rents from cable TV 

systems in the form of unreasonably high pole attachment rates." H.R. 

Rep. No. 94-1630, pt. 1 at 5 (1976). The law has a cost-based formula that 

sets a range of "just and reasonable" rates that: 

assures a utility the recovery of not less than the additional 
costs of providing pole attachments, nor more than an 
amount determined by multiplying the percentage of the 
total usable space, or the percentage of the total duct or 
conduit capacity, which is occupied by the pole attachment 
by the sum of the operating expenses and actual capital 
costs of the utility attributable to the entire pole, duct, 
conduit, or right-of-way. 

47 U.S.C. § 224(d). At the high end, this formula allows a pole owner to 

recover its fully allocated operating and capital costs attributable to the 

entire pole, based on the percentage of total usable pole space occupied by 
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the attacher. 1 As implemented by the FCC, this high end of Section 

224(d) is known as the "FCC Cable Formula." It remains in effect today. 

· In 1996, Congress amended the P AA to add a separate rate formula 

for competitive local exchange carriers. 47 U.S.C. § 224(e). This "FCC 

Telecom Formula" also provides pole owners their fully allocated costs, 

but differs from the FCC Cable Formula in how it assigns costs to 

attachers. The Cable Formula assigns pole costs (for the entire pole) 

proportionately based on the space used by each attachment; the Telecom 

Formula likewise assigns costs proportionately based on space used for 

usable pole space, but assigns costs for unusable (support and clearance) 

space on a per-attacher basis. !d. This formula generally results in higher 

rates than the FCC Cable Formula. 

RCW 80.54.040: States may opt out ofthe PAA to self-regulate. 

47 U.S.C. § 224(c). Washington did so in 1979 for investor-owned 

utilities - in a statute that later became the basis for the Act. RCW 

80.54.040. A rate is 'just and reasonable" under this statute if it: 

assure[ s] the utility the recovery of not less than all the 
additional costs of procuring and maintaining pole 
attachments, nor more than the actual capital and operating 
expenses, including just compensation, of the utility 
attributable to that portion of the pole, duct, or conduit used 

1 "Usable space" refers to the portion of the pole available for attachments. It excludes 
the buried portion of the pole ("support" space) as well as the portion from the ground to 
the lowest allowable attachment ("clearance" space). See Ex 403. 
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for the pole attachment, including a share of the required 
support and clearance space, in proportion to the space used 
for the pole attachment, as compared to all other uses made 
ofthe subject facilities. 

!d. Utilities applying RCW 80.54.040 follow the FCC Cable Formula, the 

only FCC pole attachment formula in use at the time the statute was 

adopted. RP 1206. Notably, the legislature did not amend 

RCW 80.54.040 after Congress adopted the Telecom Formula in 1996. 

PUD rates and current Act: PUD pole attachment rates were 

unregulated prior to 1996. That year, in response to attacher concerns 

over high rates and the need for access to PUD poles,2 the legislature 

passed former RCW 54.04.045, requiring PUD pole attachment rates, 

terms and conditions to be 'just, reasonable, nondiscriminatory and 

sufficient." The statute did not provide a formula for calculating rates. 

Amended RCW 54.04.045(3), enacted in 2008, further restricts 

PUD pole attachment rates. It states a "just and reasonable rate must be 

calculated" according to a two-part formula. The first part is materially 

identical to RCW 80.54.040, the investor-owned utility pole attachment 

statute discussed above: 

(a) One component of the rate shall consist of the additional 
costs of procuring and maintaining pole attachments, but 
may not exceed the actual capital and operating expenses of 

2 Final Bill Report, ESSB 6554 (noting "concern" that PUDs "may not have standard 
procedures to assure non-discriminatory pricing and access to utility facilities"). 
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the locally regulated utility attributable to that portion of 
the pole, duct, or conduit used for the pole attachment, 
including a share of the required support and clearance 
space, in proportion to the space used for the pole 
attachment, as compared to all other uses made of the 
subject facilities; ... 

RCW 54.04.045(3)(a). The second part provides: 

(b) The other component of the rate shall consist of the 
additional costs of procuring and maintaining pole 
attachments, but may not exceed the actual capital and 
operating expenses of the locally regulated utility 
attributable to the share, expressed in feet, of the required 
support and clearance space, divided equally among the 
locally regulated utility and all attaching licensees, in 
addition to the space used for the pole attachment, which 
sum is divided by the height of the pole; 

RCW 54.04.045(3)(b). The allowable rate is the average ofthe amounts 

determined under each of Sections 3(a) and (3)(b). RCW 54.04.045(3)(c). 

C. Procedural Background 

A bench trial was held in Pacific County over seven days in 2010. 

The primary issue at trial was whether the District's proposed $19.70 rate 

complied with the amended Act. The District argued the rate could be 

justified by interpreting Section (3)(a) of the Act as the Telecom Formula 

and Section 3(b) as the so-called "APP A formula. "3 Charter, Com cast and 

CenturyTel agreed the Act requires reference to preexisting pole 

attachment formulas, but argued Section (3)(a) reflects the FCC Cable 

3 This formula was conceived by the American Public Power Association, a trade group 
representing consumer-owned utilities. See www.publicpower.org/aboutappa! 
index.cfm?ltemNumber=9487&navltemNumber=2095; Ex 936 p. 17. 
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Formula, and Section 3(b) the FCC Telecom Formula (with a slight 

mathematical modification incorporating one point from the APP A 

formula). Applying Charter and Comcast's formulation using the 

District's own cost data yields maximum rates for 2008, 2009 and 2010 of 

$10.83, $11.23 and $10.50, respectively. Ex 413. 

In March 2011, the trial court issued a Memorandum Decision 

finding for the. District and accepting its interpretation of the Act. 

CP 1324-27; see also CP 2290-2313 (findings and conclusions). The trial 

court cited no statutory language to support its legal interpretation, instead 

finding it enough that the District "did not act arbitrarily or capriciously" 

in "electing to interpret the statute" as it did. CP 1325 ~ 5; CP 2303. The 

trial court entered judgment in favor of the District, awarding damages of 

$629,913 and fees and costs of$1,054,031.37. Nearly one-fourth ofthe 

amount, $251,150.11, was for expenses incurred by the District's rate 

consultant, Gary Saleba of EES Consulting. CP 2322. Petitioners 

appealed the judgment and fee awards. CP 2328-38, 2843-53. 

The Court of Appeals reversed the trial court's judgment. It held 

that the trial court improperly deferred to the District's interpretation of 

the Act, noting that the Act was passed specifically to curb PUDs' 

discretion in setting pole attachment rates. 336 P.3d 83-84. It also held 

the District never "applied the unique formula in the amended statute to 
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determine whether its revised rate was in compliance." !d. at 84-85. But 

the Court of Appeals also rejected petitioners' argument that Section 3 of 

the Act necessarily reflects pre-existing FCC rate formulas. !d. at 88-89. 

Instead, it held that on remand, the trial court should simply 

"interpret the unique rate formula based on the words of the statute." !d. 

at 89. The court did not attempt to construe the statutory language. 

Rather, it said that in calculating rates under the Act, each PUD can decide 

for itself whether to use gross or net costs and expenses; to designate what 

constitues "support and clearance space;" to determine how much of the 

costs of that space to allocate to attachers; and to decide the proper method 

for calculating the number of attachers per pole. !d. at 90. The court 

noted this was a "nonexhaustive list" ofPUDs' discretion. !d. at 89. 

V. ARGUMENT 

A. Review Is Needed To Protect The Legislatively Declared 
Public Interest In Rate Consistency 

This Court should accept review under RAP 13 .4(b )( 4) because the 

decision below nullifies the Act's legislatively declared public purpose: 

"to establish a consistent cost-based formula for calculating pole 

attachment rates, which will ensure greater predictability and consistency 

in pole attachment rates statewide[.]" Laws of2008, ch. 197 § 1 

(emphasis added). While the Court of Appeals acknowledged uniformity 
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would be impossible "if the courts deferred to 28 different PUD 

commission interpretations of the meaning ofthe words in a state statute," 

336 P.3d at 84, its decision does just that: it leaves to each PUD the 

discretion to interpret the statutory rate formula in unpredictable ways that 

will lead to inconsistent results and unreasonable rates.4 !d. at 90. 

As noted above, the Act caps PUD pole attachment rates at the 

average oftwo cost-based formulas, set out in Section 3(a) and (b). Each 

subsection consists of two components: ( 1) a cost element, representing 

the PUD's capital investment in the bare pole and its operating expenses,5 

and (2) an allocation element, under which the costs are allocated to 

attachers based on the pole space used, including a share "of the required 

support and clearance space."6 RCW 54.05.045(3)(a), (b). "Predictability 

and consistency" under this formula require a uniform understanding of 

both the costs element and the allocation element. 

Unfortunately, the decision below offers no uniformity. Instead, it 

holds every PUD has discretion, first, to consider whether the cost element 

4 Indeed, some of the state's PUDs have been calculating rates under the now-rejected 
Pacific County interpretation. Others have used their own interpretations of the formula. 
5 This element is described identically in both subsections as "the additional costs of 
procuring and maintaining pole attachments," which "may not exceed the actual capital 
and operating expenses of the locally regulated utility[.]" RCW 54.04.045(3)(a), (b). 
6 In Section 3(a), costs associated with the entire pole (i.e., both usable and unusable 
space) are allocated to an attacher on a proportionate basis (the portion of the pole used 
for the attachment "as compared to all other uses"). In Section 3(b ), the costs are 
allocated on a proportionate basis for usable space, but on a per-attacher basis for 
unusable, or "support and clearance" space. RCW 54.04.045(3); see Ex 403. 
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is calculated on a net or gross basis.7 336 P.3d at 90. Pole attachment 

rates cannot possibly be calculated consistently across the State's 28 PUDs 

if each PUD can choose between these two different methodologies. 

The Court of Appeals also undercut uniform application of the Act 

by refusing to interpret the formula's allocation element. Again, it held 

each PUD can decide for itself how to define the statutory term "support 

and clearance space," how much of those costs to allocate to the attacher, 

and how to calculate the number of licensees that are in fact attached to 

each pole. 336 P.3d at 90. The decision lets PUDs attribute more ofthe 

pole to "support and clearance space"- resulting in significantly higher 

rates under the formula- by including within it the so-called "safety 

space."8 !d. Likewise, the decision leaves to PUDs the choice of how to 

count the number of"attaching licensees" on each pole. 336 P.3d at 90. 

Again, this discretion makes predictability and consistency impossible. 

It is the court's duty to "to discern and implement the legislature's 

intent." Jackowski, 174 Wn.2d at 729. Courts must interpret a statute "so 

as to carry out its manifest object." Seattle v. Fontanilla, 128 Wn.2d 492, 

7 Net costs account for depreciation to reflect prior cost recoveries; gross costs do not. 
RP 1337-38. 
8 "Safety space" is the part of the pole between the highest communications attachment 
and the lowest electric wire. RP 413. It is not part of the unusable "support and 
clearance" space for purposes of Section 3's allocation elements. None of the widely 
implemented pole attachment rate formulas consider safety space to be part of the pole's 
unusable support or clearance space because the safety space is in fact used by electric 
utilities. Ex 74 p. 48; RP 412-16, 1295-96. 
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498,909 P.2d 1294 (1996). Here, the intent is easy to discern: again, it is 

"to establish a consistent cost-based formula," to assure "predictability and 

consistency" statewide. Laws of 2008, ch. 197 § 1. The decision below 

does not implement the legislature's intent; it defeats it. 

The public interest here is not merely in rate uniformity for its own 

sake. Consistent and predictable rates are necessary to further the public 

policy "to encourage the joint use of utility poles, to promote competition 

for the provision of telecommunications and information services, and to 

recognize the value of the infrastructure oflocally regulated utilities[.]" 

Id The legislature recognized that unpredictable pole attachment rates are 

a barrier to communications providers seeking "to serve new or expanded 

customer bases." Ex 81 (Senate Bill Report). This is consistent with the 

FCC's recognition that poles are "essential facilities," access to which is 

9 
vital to implementing cable and telecommunications services. Pole 

attachment rate regulation exists to assure rates are predictable and 

reasonable, not "exorbitant" and monopolistic. 10 

9 See NCTA v. Gulf Power Co., 534 U.S. 327,330 (2002); Common Carrier Bureau 
Cautions Owners of Utility Poles, DA 95-35, 1995 FCC LEX IS 193, at * 1 (1995) 
("Utility poles, ducts and conduits are regarded as essential facilities, access to which is 
vital for promoting the deployment of cable television systems."). 
10 Amendment of Commission's Rules and Policies Governing Pole Attachments; 
Implementation ofSection 703(e) of the Telecommunications Act of 1996, Consolidated 
Partial Order on Reconsideration, 16 FCC Red. 12103, ~ 21 (200 1 ), reprinted in 1978 
U.S.C.C.A.N. 109; see also Alabama Cable Telecomms. Ass 'n v. Alabama Power Co., 15 
FCC Red. 17346 ~ 6 & n.27 (2000) ("By conferring jurisdiction on the Commission to 

14 



This Court's review will serve the public interest by providing 

PUDs, attachers, and their respective customers a uniform rate 

methodology, as the legislature intended. The Court of Appeals decision 

leaves attachers uncertain about the expenses they face for providing 

current and future communications services, makes it more difficult to 

expand to underserved areas of the state, and vests PUDs with unintended 

discretion to set rates unpredictably- just what the Act sought to avoid. 

B. The Decision Below Conflicts With This Court's 
Authority On Statutory Interpretation 

Review also should be granted under RAP 13.4(b)(l) because the 

decision below conflicts with this Court's case law governing statutory 

interpretation. Under those cases, petitioners' interpretation is correct: 

Section 3(a) ofthe Act is the FCC Cable formula, and 3(b) is the FCC 

Telecom Formula, with one modification adopted from the APPA 

formula. No other reading both harmonizes the Act's provisions and 

implements the legislature's intent. Although the Court of Appeals did not 

hold petitioners' interpretation was incorrect, its decision allows the trial 

court, and every PUD, to interpret the same statutory language differently. 

A statute "must be construed as a whole, ... considering all 

provisions in relation to each other and, if possible, harmonizing all to 

regulate pole attachments, Congress sought to constrain the ability of ... utilities to extract 
monopoly profits from cable television systems operators in need of pole space."). 
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insure proper construction of each provision." See Newschwander v. 

Teachers' Ret. Sys., 94 Wn.2d 701,707,620 P.2d 88 (1980). Where 

different parts of the same statute use identical words, they must be 

interpreted to have identical meaning. See Timberline Air Serv., Inc. v. 

Bell Helicopter-Textron, Inc., 125 Wn.2d 305,313,884 P.2d 920 (1994). 

Here, Section 3(a) and 3(b) ofthe Act contain identical language 

describing the cost element ("the additional costs of procuring and 

maintaining pole attachments, but may not exceed the actual capital and 

operating expenses of the locally regulated utility"). On the allocation 

element, sections 3(a) and (b) both permit a PUD to allocate costs of the 

pole to attachers, including a portion of the unusable "required support and 

clearance space." As noted above, sections 3(a) and 3(b) differ only in 

how the allocation is made at the high end of the permitted rate. Section 

3(a) allocates the costs of the entire pole proportionally ("that portion of 

the pole ... used for the pole attachment. .. in proportion to the space used 

for the pole attachment, as compared to all other uses made"). Section 

3(b) allocates costs for usable space in the same manner ("the space used 

for the pole attachment. .. divided by the height ofthe pole") but allocates 

costs for the unusable "support and clearance space" on a per-entity basis 

("divided equally among the [PUD] and all attaching licensees"). RCW 

54.04.045(3). As detailed in petitioners' appellate briefing (at 20-37), 
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section 3(a) and 3(b) thus operate in precisely the same manner as, and 

differ to precisely the same degree as, the FCC Cable and FCC Telecom 

formulas. See 47 U.S.C. § 224(d), (e); CP 2149. There is one exception: 

the FCC Telecom Formula allocates only 2/3 ofthe unusable space costs 

among attaching entities (including the pole owner), whereas 

RCW 54.04.045(3)(b) allocates 100 percent ofthese costs among those 

same entities (an attribute of the APP A formula, which also allocates 100 

percent of the costs of the pole's unusable space to attachers, including the 

pole owner). Ex 936 (APPA Pole Attachment Workbook) p. 17. 

The Act's overlap with preexisting pole attachment formulas is not 

accidental - it was exactly what the legislature intended. See Ex 81 

(Senate Report) ("The two-part formula incorporates existing rate-setting 

methodologies ofthe [FCC], the Washington Utilities and Transportation 

Commission, and the American Public Power Association."). The Court 

of Appeals failed to interpret the statute properly when it refused to rely 

on any preexisting pole attachment formula. 

Moreover, the Court of Appeals' holding that PUDs retain 

discretion to determine whether costs can be interpreted on a net or gross 

basis, 336 P.3d at 90, would mean that the statutory cost element could 

mean one thing to one PUD and something else to another; or even that a 

single PUD could treat the identically worded cost provision as meaning 
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net costs for the calculation under Section 3(a), and gross costs for Section 

3(b ). This risk is not theoretical. To the contrary, it is precisely the 

position the District took (and the trial court accepted) when it argued that 

Section 3(a) is the FCC Telecom formula (which uses depreciated net 

costs, RP 1337-38) and Section 3(b) is the APPA formula (which uses 

gross costs). Ex 936 p. 17. 

Similarly, under the District's statutory interpretation, the term 

"support and clearance space" would include the so-called "safety space" 

for purposes of Section 3(b ), but not for purposes of Section 3(a). See 

supra n. 8. By ruling that the Act allows PUDs discretion "to designate a 

portion of the pole as unusable 'safety space'" and to "determine ... what 

share of the costs associated with the unusable space should be borne by 

the attachers," 336 P.3d at 90, the Court of Appeals in effect held that the 

term "support and clearance space" can vary in meaning by PUD and even 

within one PUD's calculation of the two statutory prongs. 336 P.3d at 90. 

This is contrary to basic rules of statutory construction; to the legislative 

intent to create a predictable rate methodology; and to the plain language 

of the Act, which provides no such discretion, but instead states that a 

"just and reasonable rate must be calculated" by applying Sections 3(a) 

and 3(b). RCW 54.04.045(3) (emphasis added). 
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This Court should accept review to ensure that the Act is 

interpreted in accordance with the legislature's intent to apply existing 

pole attachment formulas and to clarify that PUDs do not have the 

discretion to interpret identical terms of Sections 3(a) and 3(b) differently. 

C. This Court Should Review the Award of Expert Fees 

This Court also should review the lower courts' approval of the 

$251,150.11 expert fee award to the District. The Court of Appeals 

affirmed the award and found the District could recover this amount if it 

prevails on remand. 336 P.3d at 95-96, CP 2322. The award is contrary 

to this Court's requirement that expert awards are limited to documented 

amounts that are "reasonably necessary" to the litigation. Panorama Vill. 

Condo. Owners Ass'n Bd. ofDirs. v. Allstate Ins. Co., 144 Wn.2d 130, 

141-42, 26 P.3d 910 (2001). 

Mr. Saleba was both a trial expert, and a rate analyst in the usual 

course of business for the District. RP 503. But the bills the District 

submitted to support his expenses fail to distinguish between these two 

functions, and contain no narrative description of the work performed. 

CP 1864-1905. The record shows the District paid the bill, but does not 

establish the bills were for services related to the lawsuit. CP 1852-53. 

Nor was Mr. Saleba's testimony helpful to the District. It was not 

credited in the trial court's rulings. CP 1324-27,2290-2313. The Court of 
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Appeals rejected his rate analysis out of hand, finding it "misguided" and 

inconsistent with the Act. 336 P.3d at 84-86. 

The amount of the award also is grossly unreasonable. It accounts 

for nearly one-fourth of the total fees the District incurred over four years 

oflitigation. CP 2292. Mr. Saleba's firm billed for 1,395 hours- over 

1,100 hours more than petitioners' rate expert. CP 2046-2047. The Court 

of Appeals found the number of hours reasonable in part because Saleba 

"addressed both the validity of the District's rates and the validity of its 

nonrate terms and conditions." 336 P.3d at 96. This statement is factually 

erroneous and contrary to the record. 11 

This Court should review the decision below and affirm that courts 

must "take an active role in assessing the reasonableness of fee awards, 

rather than treating cost decisions as a litigation afterthought," and reject 

such awards in the "absence of an adequate record upon which to review" 

them. Mahler v. Szucs, 135 Wn.2d 398, 434-35, 957 P.2d 632 (1998). 

VI. CONCLUSION 

This Court should accept review of the two issues presented. 

11 Mr. Saleba gave no testimony on the nonrate issues, and was unqualified to do so. 
CP 930-37. While the District's counsel stated at the start of trial that he intended to 
offer Mr. Saleba as an expert on nonrate issues (RP 51), petitioners objected, and the 
testimony was never offered. RP 482-83, 575-80. 
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336 P.3d 65 
184 Wash.App. 24, 336 P.3d 65 
(Cite as: 184 Wash.App. 24, 336 P.3d 65) 

H 

Court of Appeals of Washington, 
Division I. 

PUBLIC UTILITY DISTRICT NO.2 OF PACIFIC 
COUNTY, a Washington Corporation, Respondent, 

v. 
COM CAST OF WASHJNGTONIV, INC., a Wash

ington corporation; CenturyTel of Washington, Inc., a 
Washington corporation; and Falcon Community 

Ventures I, L.P., a California limited partnership, d/b/a 
Charter Communications, Appellants. 

No. 70625-0-1. 
Oct. 13,2014. 

As Amended on Reconsideration Feb. 10,2015. 

Background: Public utility district brought action 
against communications companies after companies 
refused to pay district at new, higher rates to attach 
communications equipment to electric utility poles. 
The Superior Court, Pacific County, 2011 WL 
7574808, Michael J. Sullivan, J., entered judgment in 
favor of district and determined that district's new 
rates complied with statute governing utility pole 
attachment rates. Companies appealed. 

Holdings: The Court of Appeals, Dwyer, J., held that: 
(I) judicial review of nonrate terms and conditions of 
proposed utility pole attachment agreement was lim
ited to whether terms and conditions were arbitrary 
and capricious; 
{2) majority ofnonrate terms and conditions were not 
unreasonable or substantively unconscionable; 
(3) unreasonable terms and conditions were severable; 
{4) applicable attorney-fee statute did not render uni
lateral attorney fee provision void or illegal; 
(5) term and condition requiring companies to bear 

Page I 

cost of undergrounding district's facilities was not 
prohibited by statute; 
(6) rates proposed prior to amendment of rate statute 
were just, reasonable, non-discriminatory, and suffi
cient; 
(7) district failed to apply formula from amended 
statute in determining rates; and 
(8) district did not fail to mitigate its damages. 

Affirmed in part, reversed in part, and remanded 
with instructions. 

West Headnotes 

[1) Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

Judicial review ofnonrate terms and conditions in 
public utility district's proposed pole attachment 
agreement with communications companies to permit 
companies to attach communications equipment to 
electric utility poles was limited to whether terms and 
conditions were arbitrary and capricious, where, alt
hough governing statute set forth specific instructions 
regarding the method of calculating just and reasona
ble rates, it did not provide similar guidance with 
respect to nonrate terms and conditions, requiring only 
that they be just, reasonable, nondiscriminatory, and 
sufficient. 

[2) Public Utilities 317A €='181 

317 A Public Utilities 
317 Alli Public Service Commissions or Boards 

317 AIII(C) Judicial Review or Intervention 
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317 Ak181 k. Jurisdiction of courts in ad
vance of or pending proceedings before commission. 

Most Cited Cases 

Where municipal utility actions come within the 
purpose and object of the enabling statute and no 

express limitations apply, it is proper to leave the 
choice of means used in operating the utility to the 
discretion of municipal authorities. 

[3) Public Utilities 317A ~181 

317 A Public Utilities 

3 17 AU! Public Service Commissions or Boards 
317 AIII(C) Judicial Review or Intervention 

317 Ak 181 k. Jurisdiction of courts in ad

vance of or pending proceedings before commission. 
Most Cited Cases 

Judicial review of municipal utility choices is 

limited to whether the particular contract or action was 
arbitrary or capricious, or unreasonable. 

[4] Administrative Law and Procedure 15A 

~763 

15A Administrative Law and Procedure 
15A V Judicial Review of Administrative Deci

sions 
15AV(D) Scope of Review in General 

15Ak763 k. Arbitrary, unreasonable or 

capricious action; illegality. Most Cited Cases 

"Arbitrary and capricious" refers to willful and 
unreasoning action, taken without regard to or con

sideration of the facts and circumstances surtounding 
the action; where there is room for two opinions, an 
action taken after due consideration is not arbitrary 
and capricious even though a reviewing court may 

believe it to be erroneous. 

Page 2 

(5] Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Public utility district's refusal to negotiate nonrate 

terms and conditions of proposed utility pole attach
ment agreement with communications companies to 
permit companies to attach communications equip

ment to electric utility poles was not procedurally 
unconscionable, where, although governmental enti

ties were held to standards of transparency, there was 
no authority obligating the district to negotiate indi
vidually regarding nonrate terms and conditions, 
proper public proceedings regarding the agreement 
were held and companies were provided proper notice 

of those proceedings. 

[ 6) Contracts 95 €:;:::>1,11 (2) 

95 Contracts 
951 Requisites and Validity 

tracts 

95I(A) Nature and Essentials in General 
95k1.8 Unreasonable or Oppressive Con-

95k 1.11 Unconscionable Contracts 

95k 1.11 (2) k. Procedural uncon

scionability. Most Cited Cases 

Procedural unconscionability involves blatant 

unfairness in the bargaining process and a lack of 
meaningful choice. 

[7] Contracts 95 €=;::>J.ll(2) 

95 Contracts 
951 Requisites and Validity 

tracts 

95I(A) Nature and Essentials in General 
95kl.8 Unreasonable or Oppressive Con-
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95ki.II Unconscionable Contracts 
95k 1.11 (2) k. Procedural uncon

scionability. Most Cited Cases 

Procedural unconscionability is determined in 

light of the totality of the circumstances, including: (1) 

the manner in which the parties entered into the con
tract; (2) whether the parties had a reasonable oppor

tunity to understand the tenns; and (3) whether the 
tenns were hidden in a maze of fine print. 

[8) Appeal and Error 30 ~846(6) 

30 Appeal and Error 

30XVI Review 
30XVI(A) Scope, Standards, and Extent, in 

General 

30k844 Review Dependent on Mode of 
Trial in Lower Court 

30k846 Trial by Court in General 
30k846(6) k. Consideration and effect 

of findings or failure to make fmdings. Most Cited 
Cases 

Appeal and Error 30 ~1010.1(6) 

30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I)3 Findings of Court 

30k 101 0 Sufficiency of Evidence in 

Support 
30kiOIO.Iln General 

30k I 0 I 0.1 (6) k. Substantial evi
dence. Most Cited Cases 

The Court of Appeals reviews a trial court's de

cision following a bench trial to determine whether the 
findings of fact are supported by substantial evidence 

and whether those findings support the conclusions of 

law. 

(9) Appeal and Error 30 ~931(1) 

30 Appeal and Error 
30XVI Review 

30XVI(G) Presumptions 

Page 3 

30k931 Findings of Court or Referee 

30k931 (I) k. In general. Most Cited 
Cases 

Appeal and Error 30 ~1008.1(1) 

30 Appeal and Error 
30XVI Review 

30XVI(I) Questions of Fact, Verdicts, and 
Findings 

30XVI(I)3 Findings of Court 

30k I 008 Conclusiveness in General 
30k 1008.1 In General 

30k1008.1(1) k. In general. Most 
Cited Cases 

Review of a trial court's decision following a 

bench trial is deferential, requiring the appellate court 
to view the evidence and its reasonable inferences in 
the light most favorable to the prevailing party in the 
highest forum that exercised fact-finding authority. 

!10) Contracts 95 ~1.11(3) 

95 Contracts 

951 Requisites and Validity 
95I(A) Nature and Essentials in General 

95k 1.8 Unreasonable or Oppressive Con· 
tracts 

95k 1.11 Unconscionable Contracts 
95k 1.11 (3) k. Substantive uncon· 

scionability. Most Cited Cases 

Substantive unconscionability involves those 
cases where a clause or tenn in the contract is 
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(Cite as: 184 Wash.App. 24,336 P.3d 65) 

one-sided or overly harsh. 

( 11) Contracts 95 ~1.11 (3) 

95 Contracts 

951 Requisites and Validity 
95l(A) Nature and Essentials in General 

95k 1.8 Unreasonable or Oppressive Con-
tracts 

95kl.ll Unconscionable Contracts 
95kl.ll(3) k. Substantive uncon

scionability. Most Cited Cases 

Terms used to defme substantive unconsciona

bility include "shocking to the conscience," "mon
strously harsh," and "exceedingly calloused." 

(12) Evidence 157 ~448 

157 Evidence 
l57Xl Parol or Extrinsic Evidence Affecting 

Writings 

157XI(D) Construction or Application of 
Language of Written Instrument 

157k448 k. Grounds for admission of ex
trinsic evidence. Most Cited Cases 

The parol evidence rule does not bar the admis
sion of extrinsic evidence to interpret an ambiguous 
provision. 

(13) Electricity 145 E?9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Noniate terms and condition in proposed utility 

pole attachment agreement between public utility 

district and communications companies to permit 

Page 4 

companies to attach communications equipment to 

electric utility poles were not ambiguous regarding 
whether "grandfathering" was permitted to excuses an 

attacher from upgrading its existing attachments to 
comply with engineering standards, where one provi
sion expressly permitted grandfathering while another 
provision required upgrade of equipment that failed to 

meet engineering standards at the time equipment was 
installed. West's RCW A 54.04.045(2). 

(14) Electricity 145 ~9(1) 

145 Electricity 

145k9 Transmission Facilities 
145k9( I) k. In general; easements. Most Cited 

Cases 

Severing unreasonable nonrate tenn and condi

tion in proposed utility pole attachment agreement 
between public utility district and communications 
companies to permit companies to attach communi
cations equipment to electric utility poles that required 

companies to pay any rearrangement or transfer costs 
necessary to accommodate district's own communi
cations fiber did not materially alter the essence of the 
agreement, and therefore term and condition was 

severable from agreement pursuant to severability 
clause. West's RCW A 54.04.045(2). 

(15) Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Nonrate term and condition in proposed utility 
pole attachment agreement between public utility 
district and communications companies to permit 
companies to attach communications equipment to 
electric utility poles that required attacher employees 
who were responsible for installing cable attachments 
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to have experience perfonning installation work on 
electric transmission or distribution systems was not 
unreasonable or substantively unconscionable, where 
such experience was necessary when employees were 
working in the safety zone, and the record indicated 
that the companies' equipment was, at times, in the 
safety area. West's RCWA 54.04.045(2). 

[16) Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

Severing unreasonable nonrate term and condi
tion in proposed utility pole attachment agreement 
between public utility district and communications 
companies to permit companies to attach communi
cations equipment to electric utility poles that required 
postconstruction inspections to be perfonned by li
censees did not materially alter the essence of the 
agreement, and therefore tenn and condition was 
severable from agreement pursuant to severability 
clause. West's RCWA 54.04.045(2). 

[17] Electricity 145 ~(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

Nonrate tenn and condition in proposed utility 
pole attachment agreement between public utility 
district and communications companies to permit 
companies to attach communications equipment to 
electric utility poles that required licensees to have to 
use professional engineer when submitting pole at
tachment applications was not unreasonable or sub
stantively unconscionable, where term was included 
not to burden established licensees such as the com-

Page 5 

panies but, rather, to protect the district against the 
prospect of irresponsible future licensees, and district 
added provision waiving requirement for established 
licensees. West's RCWA 54.04.045(2). 

[IS) Costs 102 €:=>194.32 

102 Costs 
1 02VllJ Attorney Fees 

1 02k 194.24 Particular Actions or Proceedings 
102k194.32 k. Contracts. Most Cited Cases 

Applicable attorney-fee statute did not render 
unilateral attorney fee provision in proposed utility 
pole attachment agreement between public utility 
district and communications companies to permit 
companies to attach communications equipment to 
electric utility poles void or illegal, where statute did 
not declare unilateral attorney fees provisions to be 
void or illegal, the statute· merely operated to make 
them bilateral and permit a prevailing party to recover 
attorney fees. West's RCWA 4.84.330. 

[19) Electricity 145 ~9(1) 

145 Electricity 
14Sk9 Transmission Facilities 

14Sk9(1) k. In general; easements. Most Cited 
Cases 

Nonrate term and condition in proposed utility 
pole attachment agreement between public utility 
district and communications companies to permit 
companies to attach communications equipment to 
electric utility poles that required companies to bear 
the cost of undergrounding district's facilities was not 
prohibited by statute, where statute that permitted 
cities and town to require service providers to relocate 
facilities under certain circumstances did not fore
closure a public utility district from requiring an at
tacher to bear cost of undergrounding its facilities, and 
tariff providing otherwise was not permitted to be 
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enforced against district. West's RCWA 54.04.045(2). 

(20) Public Utilities 317A ~Ill 

317 A Public Utilities 

317 All Regulation 
317 Ak Ill k. In general. Most Cited Cases 

Tariffs may not repeal or supersede a statute. 

[21) Electricity 145 E?9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Nonrate term and condition in proposed utility 
pole attachment agreement between public utility 
district and communications companies to permit 

companies to attach communications equipment to 
electric utility poles that purported to immunize dis

trict from liability to companies or customers for ac
tual or consequential damages, even for district's own 

foreseeable negligence, did not constitute "over
reaching," and therefore was not unreasonable or 
substantively unconscionable, where other provision 

of agreement rendered district liable for its own neg
ligence and willful misconduct, and representative of 

company asserted that indemnification provision was 

"fair." West's RCWA 54.04.045(2). 

(22) Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Nonrate term and condition in proposed utility 
pole attachment agreement between public utility 

Page 6 

district and communications companies to permit 

companies to attach communications equipment to 

electric utility poles that required, in absence of dis
trict's permission, four foot minimum distance be
tween attachers' equipment and base of poles was not 

unreasonable or substantively unconscionable, where 

constitutionally guaranteed right to utilize the 
right-of-way as guaranteed as against railroad corpo
rations, not public utility districts, and reasons for 

buffer area were safety-related. West's RCWA Canst. 
Art. 12, § 19; West's RCW A 54.04.045(2). 

(23) Electricity 145 E?9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Severing unreasonable nonrate term and condi
tion in proposed utility pole attachment agreement 

between public utility district and communications 
companies to permit companies to attach communi
cations equipment to electric utility poles that insisted 
upon a "mirror image" agreement, meaning that the 

agreement purported to offset each pole owned by 
company to which the district attached its equipment 
with each pole owned by the district to which com

pany attached its equipment, did not materially alter 
the essence of the agreement, and therefore term and 

condition was severable from agreement pursuant to 

severability clause. West's RCWA 54.04.045(2). 

(24) Electricity 145 €=:>9(1) 

145 Electricity 
I45k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 

Cases 

Nonrate term and condition in proposed utility 

pole attachment agreement between public utility 

© 2015 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Appendix- 7 



336 P.3d 65 
184 Wash.App. 24, 336 P.3d 65 
(Cite as: 184 Wash.App. 24,336 P.3d 65) 

district and communications companies to permit 
companies to attach communications equipment to 
electric utility poles that provided for removal of 
company's material frdm district's poles provided 
reasonable timeframes, and therefore as not unrea
sonable or substantively unconscionable, where 
agreement's timeframes actually provided licensees 60 
days longer that the six-month notice that company 
itself had requested. West's RCW A 54.04.045(2). 

[25] Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

l45k9(1) k. In general; easements. Most Cited 
Cases 

Prior to statutory amendment that provided stat
utory procedure for determining rates, rates in pro
posed utility pole attachment agreement between 
public utility district and communications companies 
to permit companies to attach communications 
equipment to electric utility poles of $13.25 prior to 
January 1, 2008 and $19.70 after January 1, 2008 were 
just, reasonable, non-discriminatory, and sufficient, 
where district considered a range of potential rates, 
calculated by reference to four different formulas, 
before adopting a rate that, in spite of signifying a 
substantial increase from previous rates, fell below the 
recommendation made by consultant, and, in order to 
ease the transition for companies, the district decided 
to phase in the increased rate incrementally. West's 
RCW A 54.04.045. 

[26] Administrative Law and Procedure 15A 
~438(26) 

15A Administrative Law and Procedure 
15ATV Powers and Proceedings of Administrative 

Agencies, Officers and Agents 
15AIV(C) Rules, Regulations, and Other Pol

icymaking 

Page 7 

15Ak428 Administrative Construction of 
Statutes 

15Ak438 Particular Statutes and Con-
texts 

15Ak438(26) k. Carriers and public 
utilities. Most Cited Cases 

Electricity 145 ~9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

Public utility district's interpretation of statute 
that set forth precise formula to be applied to deter
mining electric utility pole attachment rates was not 
entitled to deference on judicial review, where statute 
set forth specific instructions for district to follow that 
were not subject to interpretation, and any deference 
should have been afforded only to district's compila
tion and calculation of data to which formula was 
applied. West's RCWA 54.04.045. 

[27] Electricity 145 €=>9(1) 

145 Electricity 
145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

District failed to apply required formula specified 
in statute governing pole attachment rates when de
termining rates in proposed electric utility pole at
tachment agreement between public utility district and 
communications companies to permit companies to 
attach communications equipment to utility poles, 
where, instead of applying formula provided by stat
ute, district attempted to determine rates by deter
mining which preexisting formula hewed to the stat
utory formula. West's RCWA 54.04.045. 
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(28] Public Utilities 317A ~114 

317 A Public Utilities 

317 All Regulation 

317 Ak114 k. Service and facilities. Most Cited 
Cases 

When determining utility pole attachment rates, a 

public utility district retains discretion to determine, 

after calculating a rate pursuant to both gross costs and 

expenses and net costs and expenses, which result best 

advances the policy explicated by the legislature. 

West's RCWA 54.04.045(3)(a, b). 

(29) Public Utilities 317 A €=>114 

317 A Public Utilities 

317 AI I Regulation 

317 Ak 114 k. Service and facilities. Most Cited 

Cases 

When determining utility pole attachment rates, a 

public utility district retains discretion to determine 

whether to designate a portion of the pole as unusable 

"safety space" and, if it does so, whether to require the 

attachers to bear a share of the cost associated with the 

unusable space. West's RCWA 54.04.045(3)(a, b). 

[30) Public Utilities 317A €=>114 

317 A Public Utilities 

317 All Regulation 

317 Ak 114 k. Service and facilities. Most Cited 

Cases 

When determining utility pole attachment rates, a 

public utility district retains discretion in the manner 

in which it calculates the number of licensees that 

attach per pole. West's RCWA 54.04.045(3)(a, b). 

[31) Appeal and Error 30 €=>984(1) 

30 Appeal and Error 

30XVI Review 

30XVI(H) Discretion of Lower Court 

30k984 Costs and Allowances 

Page 8 

30k984(1) k. In general. Most Cited 
Cases 

Court of Appeals reviews a prejudgment interest 

award for abuse of discretion. 

(32[ Interest 219 ~39(2.6) 

21 9 Interest 

219lll Time and Computation 

219k39 Time from Which Interest Runs in 
General 

219k39(2.5) Prejudgment Interest in Gen-
era) 

219k39(2.6) k. In general. Most Cited 
Cases 

Prejudgment interest compensates a plaintiff for 

the "use value" of damages incurred from the time of 

the loss until the date of judgment. 

[33] Interest 219 ~39(2.15) 

219 Interest 

219III Time and Computation 

219k39 Time from Which Interest Runs in 

General 

219k39(2.5) Prejudgment Interest in Gen-
era) 

219k39(2.15) k. Liquidated or unliqui

dated claims in general. Most Cited Cases 

Prejudgment interest may be awarded: (I) when 

an amount claimed is liquidated, or (2) when the 

amount of an unliquidated claim is for an amount due 

upon a specific contract for the payment of money and 

the amount due is determinable by computation with 
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reference to a fixed standard contained in the contract, 
without reliance on opinion or discretion. 

{34] Interest 219 ~39(2.15) 

219 Interest 

219Ill Time and Computation 

219k39 Time from Which Interest Runs in 
General 

219k39(2.5) Prejudgment Interest in Gen-

era! 
219k39(2.15) k. Liquidated or unliqui

dated claims in general. Most Cited Cases 

For purposes of entitlement to prejudgment in
terest, a "liquidated claim" is one where the evidence 
furnishes data which, if believed, makes it possible to 

compute the amount with exactness, without reliance 
on opinion or discretion. 

(35] Electricity 145 ~20 

145 Electricity 
145k20 k. Injuries to works, conductors, or ap

pliances. Most Cited Cases 

Public utility district was not required to mitigate 

damages resulting from trespass regarding commu

nication companies' failure to remove communication 

equipment from electric utility poles after parties' 
failure to reach utility pole attachment agreement; 

trespass was intentional tort, and damages resulting 
from intentional torts were not required to be miti

gated. 

136] Damages 115 ~62(1) 

115 Damages 
1151Il Grounds and Subjects of Compensatory 

Damages 
115IIT(B) Aggravation, Mitigation, and Re-

Page 9 

duction of Loss 

115k62 Duty of Person Injured to Prevent or 
Reduce Damage 

115k62(1) k. In general. Most Cited 

Cases 

Damages 115 ~62(4) 

115 Damages 

115III Grounds and Subjects of Compensatory 
Damages 

115TII(B) Aggravation, Mitigation, and Re

duction ofLoss 
115k62 Duty of Person Injured to Prevent or 

Reduce Damage 
115k62(4) k. Breach of contract. Most 

Cited Cases 

The doctrine of "mitigation of damages," which 
generally applies in both contract and tort cases, pre
vents recovery for those damages the injured party 

could have avoided by reasonable efforts taken after 
the wrong was committed. 

[37] Damages 115 ~62(1) 

115 Damages 
115III Grounds and Subjects of Compensatory 

Damages 
115Ill(B) Aggravation, Mitigation, and Re

duction of Loss 
115k62 Duty of Person Injured to Prevent or 

Reduce Damage 
115k62(1) k. In general. Most Cited 

Cases 

For purposes of mitigation of damages, when an 
injured party is presented with a choice between two 
reasonable courses, the person whose wrong forced 
the choice cannot complain that one rather than the 

other is chosen. 
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[38) Damages 115 ~62(1) 

115 Damages 

1151ll Grounds and Subjects of Compensatory 
Damages 

1151Il(B) Aggravation, Mitigation, and Re

duction of Loss 
115k62 Duty of Person Injured to Prevent or 

Reduce Damage 
115k62(I) k. In general. Most Cited 

Cases 

When mitigating damages, the plaintiff is not 
bound at his peril to know the best thing to do. 

[39) Damages 115 ~163(2) 

115 Damages 

1151X Evidence 
115k 163 Presumptions and Burden of Proof 

115k163(2) k. Mitigation of damages and 
reduction of loss. Most Cited Cases 

A party whose wrongful conduct caused the 

damages has the burden of proving the failure to 
mitigate. 

[40) Damages 115 ~62(1) 

115 Damages 

1151II Grounds and Subjects of Compensatory 

Damages 
1151II(B) Aggravation, Mitigation, and Re

duction ofLoss 
115k62 Duty of Person Injured to Prevent or 

Reduce Damage 
115k62(1) k. In general. Most Cited 

Cases 

Although damages must be mitigated in most tort 

cases, damages resulting from an intentional tort need 
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not be. 

[41) Electricity 145 ~9(1) 

145 Electricity 

145k9 Transmission Facilities 

145k9(1) k. In general; easements. Most Cited 
Cases 

Public utility district did not fail to mitigate its 
damages, by failing to accept annual payment at his

torical rate, stemming from communications compa
nies' failure to accept proposed electric utility pole 

attachment agreement that sought to increase histori
cal rates charged to permit companies to attach 
communications equipment to utility poles, where, 

had district accepted payment, by receiving different 
rates from its licensees, district would have risked 

running afoul of legislative directive that rates be 

nondiscriminatory. West's RCWA 54.04.045{2). 

(42) Interest 219 ~31 

219 Interest 
219Il Rate 

219k31 k. Computation of rate in general. 
Most Cited Cases 

Calculation of prejudgment interest award to 

public utility district at rate of 12% per annum was 
warranted in dispute with communications companies 

concerning proposed district's proposed electric utility 

pole attachment agreement, where, regardless of 
whether trial court made impermissible reference to 
interest rate in unsigned proposed agreement, interest 

rate was within permissible range of statutory rates. 
West's RCW A 4.56.11 0. 

[43)1nterest 219 ~31 

219 Interest 
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21911 Rate 

219k31 k. Computation of rate in general. 
Most Cited Cases 

Prejudgment interest is allowed in civil litigation 

at the statutory judgment interest rate. West's RCWA 
4.56.110. 

(44] Interest 219 ~31 

219 Interest 
21911 Rate 

219k31 k. Computation of rate in general. 

Most Cited Cases 

In determining the appropriate prejudgment in

terest rate, a court should examine the component 
parts of the judgment, determine what the judgment is 

primarily based on, and apply the appropriate cate
gory. West's RCWA 4.56.110. 

(45] Costs 102 ~187 

102 Costs 
I 02VII Amount, Rate, and Items 

I 02k 183 Witnesses' Fees 
102k187 k. Experts. Most Cited Cases 

Trial court did not award public utility district 
expenses as prevailing party for expenses incurred 
prior to litigation in dispute with communication 

companies regarding district's proposed electric utility 
pole attachment agreement, where expenses awarded 

for consultant fees incurred by district were for in
voices that were dated after commencement of litiga

tion. 

(46) Appeal and Error 30 €:=:>893(1) 

30 Appeal and Error 
30XVI Review 

30XVI(F) Trial De Novo 

30k892 Trial De Novo 

Page II 

30k893 Cases Triable in Appellate 

Court 
30k893( I) k. In general. Most Cited 

Cases 

Whether there is a legal basis for awarding at

torney fees is reviewed de novo. 

(47( Appeal and Error 30 ~984(1) 

30 Appeal and Error 
30XVI Review 

Cases 

30XVI(H) Discretion of Lower Court 

30k984 Costs and Allowances 
30k984(1) k. In general. Most Cited 

Appeal and Error 30 ~984(5) 

30 Appeal and Error 
30XVI Review 

Cases 

30XVI(H) Discretion of Lower Court 

30k984 Costs and Allowances 
30k984(5) k. Attorney fees. Most Cited 

A discretionary decision to award attorney fees 
and expenses, and the reasonableness of such an 
award, is reviewed for abuse of discretion. 

(48) Costs 102 ~194.16 

102 Costs 
102VIII Attorney Fees 

1 02k 194.16 k. American rule; necessity of 
contractual or statutory authorization or grounds in 

equity. Most Cited Cases 

Washington follows the "American rule" that at-
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torney fees are not recoverable by the prevailing party 

as costs of litigation unless the recovery of such fees is 
permitted by contract, statute, or some recognized 
ground in equity. 

)49) Costs 102 ~194.14 

102 Costs 

J02VTII Attorney Fees 
1 02k 194.14 k. Prevailing party. Most Cited 

Cases 

In general, for purposes of an award of attorney 

fee, a "prevailing party" is one who receives an af
firmative judgment in his or her favor. 

)50) Costs 102 ~52 

102 Costs 
1 02X On Appeal or Error 

102k252 k. Attorney fees on appeal or error. 
Most Cited Cases 

Contractual provisions awarding attorney fees to 
the prevailing party also support an award of appellate 

attorney fees. 

)51) Costs 102 ~187 

102 Costs 
102Vll Amount, Rate, and Items 

I 02k 183 Witnesses' Fees 
I 02k 187 k. Experts. Most Cited Cases 

Expenses awarded to public utility district as 
prevailing party for expenses incurred through use of 
consultant were not unreasonably high in dispute with 

communication companies regarding district's pro
posed electric utility pole attachment agreement, 
where hourly rate charged by consultant was almost 

half of hourly rate charged by expert witness retained 
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by companies. 

)52) Costs 102 ~52 

102 Costs 
1 02X On Appeal or Error 

I 02k252 k. Attorney fees on appeal or error. 

Most Cited Cases 

Communications company was not entitled to 

award of appellate attorney fees on equitable grounds 
in dispute with public utility district concerning dis
trict's proposed electric utility pole attachment 

agreement, where applicable attorney fee statute only 
permitted reciprocal fee shifting for contract entered 
into after a specified date, and previous contract be

tween parties was entered into prior to that date. 
West's RCW A 4.84.330. 

*70 Eric Stahl, Davis Wright Tremaine LLP, Timothy 
J. O'Connell, Stoel Rives LLP, Seattle, WA, for Ap
pellant. 

Donald Stewart Cohen, Gordon Thomas Honeywell et 
al, Seattle, W A, Stephanie Bloomfield, Gordon 

Thomas Honeywell, Tacoma, W A, for Respondent. 

DWYER, J. 
, 1 Pacific County Public Utility District No. 2 

(hereinafter District) permitted Comcast of Wash
ington IV, Inc., CenturyLink of *71 Washington, 
Inc.,FN1 and Falcon Community Ventures I, L.P., d/b/a 

Charter Communications (collectively Companies) to 
attach their communications equipment to its utility 
poles pursuant to agreements with the Companies. 
However, at the beginning of2007 the District revised 
its rates and instituted new nonrate terms and condi
tions, which resulted in significant cost increases to 
the Companies. After the Companies refused to pay 
the District at the new rates, declined to sign the 
proposed agreement, and refused to remove their 
equipment from its poles, the District initiated this 
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lawsuit. 

FN 1. Previously d/b/a Century Tel of Wash
ington, Inc. 

~ 2 In early 2008, the legislature amended the 
statute governing utility pole attachment rates, RCW 
54.04.045, effective June 12, 2008. Prior to the 

amendment, rates calculated by Washington public 

utility districts (PUDs) needed only to be "just, rea
sonable, nondiscriminatory and sufficient." Former 
RCW 54.04.045(2) (1996).FN2 The amendment, 

however, included a specific formula, the result of 

which would yield a "just and reasonable" rate. RCW 
54.04.045(3)(a)-(c). Whether the District's revised rate 
complied with the amended statute became the central 

dispute in this case. 

FN2. "All rates, terms, and conditions made, 
demanded or received by a locally regulated 

utility for attachments to its poles must be 
just, reasonable, nondiscriminatory and suf
ficient." 

~ 3 In the trial court-and now on appeal-the 
District and the Companies maintained that each pro
vision of the two-part formula written by the legisla
ture reflected a certain preexisting formula. However, 

they disputed which were the apposite formulas. On 
appeal, we are presented with three principal issues: 
(1) whether the nonrate terms and conditions in the 

proposed agreement complied with RCW 
54.04.045(2); (2) whether the trial court erred by 

concluding that the District's revised rates prior to 

June 12, 2008 complied with RCW 54.04.045(2); and 

(3) whether the trial court erred by concluding that the 
2008 statutory amendment, codified at .RCW 
54.04.045(3)(a)-(c), reflects the preexisting formulas 
as proposed by the District's expert witness. We affirm 
the trial court with respect to the first two issues, 

subject only to the severance of a few nonrate terms. 
However, with respect to the third issue, we reverse 
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and remand to the trial court for further proceedings 
consistent with this opinion. 

~ 4 The District, which is organized as a munic
ipal corporation pursuant to RCW 54.04.020, is a 
consumer-owned utility providing services in Pacific 
County, Washington.FN3 The District owns and 

maintains poles that allow it to furnish electricity to 
customers in Pacific County. In all, it serves ap

proximately 17,000 customers in predominantly rural 
areas. 

FN3. There are 28 PUDs operating in 
Washington. Washington Public Utility Dis
tricts Association, Frequently Asked ques

tions, http:// www. wpuda. orgl pud- faqs. 
cfm (last visited August 28, 2014). 

~ 5 The Companies provide various communica
tion services to customers in Washington, including in 

Pacific County. In order to provide these services, the 
Companies attach communications equipment to the 
District's utility poles. The Companies were initially 
licensed to attach their equipment to the District's 
poles under rental agreements assigned to them by 
previous communications providers in Pacific County. 

These assigned agreements dated back to the 1970s 
and 1980s with respect to Com cast and Charter, and to 
the 1950s and 1960s with respect to CenturyLink. 

, 6 Prior to 2007, t_he District's annual pole at

tachment rates of $8.00 per pole for telephone com
panies and $5.75 per pole for cable companies had 

remained fixed for 20 years. In February of 2006, the 

District provided written notice to the Companies that 

it intended to terminate the agreements. The District 
advised the Companies that it would implement new 
pole attachment rates effective January 1, 2007, and 
that the District would provide copies of a new pole 
attachment agreement for the Companies to review. 
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*72 ~ 7 Several years earlier, the District had re

tained EES Consulting, Inc. to perform a rate study. 
After analyzing the District's rates, EES recommended 

that the District increase its rate to no less than $20.65 

but closer to $36.39 per pole. In making this recom

mendation, EES considered four different methodol
ogies or formulas: the Federal Communications 
Commission (FCC) Cable formula,FN4 the FCC Tel
ecom formula,n~' the American Public Power Asso

ciation (APPA) formula,FN6 and the Washington PUD 

A · • fi FN7 ssoc1at10n ormula. Gary Saleba, the president 
and chief executive officer of EES, described the 

method by which EES arrived at its recommendation. 

FN4. The Cable formula states that 

a rate is just and reasonable if it assures a 

utility the recovery of not less than the 
additional costs of providing pole attach
ments, nor more than an amount deter
mined by multiplying the percentage of the 

total usable space, or the percentage of the 

total duct or conduit capacity, which is 

occupied by the pole attachment by the 
sum of the operating expenses and actual 
capital costs of the utility attributable to the 

entire pole, duct, conduit, or right-of-way. 

47 u.s.c. § 224(d). 

FN5. The Telecom formula is calculated as 

follows: 

(2) A utility shall apportion the cost of 

providing space on a pole, duct, conduit, or 
right-of-way other than the usable space 

among entities so that such apportionment 
equals two-thirds of the costs of providing 
space other than the usable space that 
would be allocated to such entity under an 

equal apportionment of such costs among 

all attaching entities. 
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(3) A utility shall apportion the cost of 
providing usable space among all entities 

according to the percentage of usable space 

required for each entity. 

47 U.S.C. § 224(e). 

FN6. The parties provided an algebraic rep

resentation ofthe APPA formula, which is as 
follows: 

Maximum Rate=Assignable Space Factor 
+ Common Space Factor 

Assignable Space Factor = Space Occu
pied by Attachment (Assignable Space) x 
Assignable Space (Pole Height) x Average 

Cost (of Bare Pole) x Carrying Charge 
Common Space Factor= Common Space 
(Pole Height) x Average Cost of Bare Pole 
(Number of Attachers) x Carrying Charge 

FN7. The parties also provided an algebraic 

representation of the Washington PUD As
sociation method, which is as follows: 

Annual rental rate = Accumulated average 
Pole Value (PV) x Annual Cost Ratio 
(ACR) x Pole Use Ratio (PR) 

The study that we performed in 2004/2005 is 
summarized in Exhibit 6, and what we did in Ex
hibit-in the study, which was dated April of2005, 
was to take a look at what the expenses were for the 
PUD or the revenue requirement for a test period of 

2004, and then went through-after determining 
what the revenue requirement for the '04 period was, 
we went through the four different methodologies I 
talked about earlier and calculated rates, pole at

tachment rates for the PUD, for the FCC cable, FCC 
telecom, APPA method, and the PUD Association 
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method. 

While the study performed by EES utilized all 
four methodologies, in proposing the range between 

$20.65 and $36.39, EES relied on the FCC Telecom 

formula and the APPA formula, respectively. 

, 8 Once the District received the results of the 

study and the recommendation from EES, the Dis

trict's general manager and finance manager, Douglas 

Miller and Mark Hatfield-after considering and 

discussing the results with the District's supervi

sors-concluded that an annual rate of$19.70 per pole 
was appropriate. However, in light of the significant 
rate increase, Miller recommended to the District's 
board of commissioners a transition rate of $13.25 per 
pole for 2007, with the $19.70 per pole rate to com

mence on January 1, 2008. Miller described the de
liberative process of the District in his testimony. 

Two times a month we have management staff 
meetings, and we talk about things that are hap
pening, things we're working on. It's the-it's the 

supervisors at the PUD that work directly for me. 

And we meet and talk about issues. And we talked 
about the agreement and the rates and-or the study 
and the rates that were recommended. And out of 

that, we kicked around where we thought the 

numbers should be. And that's where we got the 

13.25 and the 19.70. 

We-at that time we were first starting to install 

fiber, our own fiber plant, which would change the 
number of contacts per pole, average number of 
contacts per pole, *73 which would adjust 
the-those formulas. And we made our best guess 
of where that might go during the five-year period 
of what we were going to recommend these rates to 
be to the board. 

And based on those assumptions, we came up 
with the 19.70. And then as we were debating the 

19.70, we thought, you know, this is a pretty big 
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jump from 5.75 or $8, you know, to get to the 19.70, 

so let's do a one-year interim rate that kind of steps 
to the 19.70. And if you take the 5.75 and you add 

that to the $8 and divide by two, it's a midpoint 

between those two rates. And you add that to 19.70 
and then divide by two and round it off, it comes to 
13.25. So that's how we got the 13.25. 

~ 9 Miller made his rate recommendation to the 
board of commissioners at hearings held on December 

5, 2006 and December 19, 2006, as well as at the 
commissioners' meeting held on January 2, 2007. 

Although the Companies were aware that the meetings 

were open to the public, no representatives of the 
Companies attended the public hearings or the public 

meeting. Furthermore, the Companies never requested 
agendas or minutes, which would have been available 
upon request. 

~ 10 On January 2, 2007, the board of commis
sioners adopted Resolution No. 1256, which revised 
the District's annual pole attachment rate to $13.25 per 

pole, effective January I, 2007 and $19.70 per pole, 
effective January 1, 2008. 

, II In addition to revising its rate, the District 

developed a new form of agreement for attaching 
entities, which included nonrate terms and conditions. 

The District began with a template agreement devel
oped by the APPA and made revisions in an effort to 

make it more applicable to the District. District man

agement, including operations, engineering, and fi
nancial personnel, were consulted in developing the 
new agreement. 

~ 12 The District also communicated with the 
Companies regarding the proposed agreement. The 
District sent a version of the proposed agreement to 
the Companies for review and comment in early 2006. 
Over the next six months, the District received feed
back from the Companies. It then incorporated some 
of the Companies' suggestions and rejected others 
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before mailing out for signature the proposed agree
ment in November 2006. This version of the proposed 

agreement generated additional feedback, which led 
the District to further modifY the agreement before 
sending a revised version to the Companies in August 
2007. The transmittal letter attached to the revised 

version requested that the Companies return the 
signed agreement by October 31, 2007. The letter 

stated that, in the event that the Companies did not 

wish to remain on the District's poles under the terms 
of the new agreement, the Companies were to notifY 

the District of their plans for removing their equip· 
ment. In early October, the District contacted the 
Companies to remind them of the impending October 

31, 2007 deadline. However, the Companies refused 
to sign the agreement, declined to remove their 

equipment, and tendered payment only at the historic 

rates; the District did not accept the Companies' tender 
of payment. FNs 

FN8. The record indicates that Comcast and 
Charter tendered payment at the historic 
rates. Additionally, Charter's tender re
quested that the District accept the amount 
offered, "pending the outcome of the litiga
tion." CenturyLink, on the other hand, ten· 

dered payment "in an effort to completely 
fulfill" its rental obligation. Although Com
cast and Charter, in their joint briefing, cite to 

Exhibit 515 in what we perceive to be an at
tempt to direct our attention to a tender of 

payment made by Comcast, we find no evi
dence of the existence of an exhibit bearing 
that number, whether in the trial court record, 

the verbatim report of proceedings, or else
where in the materials designated by the 

parties. 

~ 13 Two other licensees attached their equipment 

to the District's poles. One executed the first draft of 

the new agreement and both timely began paying at 

the revised rate. 
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'M 14 While the existing agreements between the 
District and the Companies permitted the District to 

remove the Companies' equipment from its poles if the 
Companies failed to do so, the District did not exercise 
its right. Instead, on December 28, 2007, the District 

filed complaints against all three of the Companies, 
alleging claims of breach of contract, trespass, and 

unjust enrichment, *74 and requesting relief in the 
form of a declaratory judgment, injunctive relief, and 

damages. The Companies counterclaimed and sought 
to enjoin the District from imposing terms in violation 

of RCW 54.04.045. The lawsuits were then consoli
dated by agreement. 

, 15 In March 2008, the legislature amended 

RCW 54.04.045, with an effective date of June 12, 
2008. Engrossed Second Substitute H.B. 2533, 60th 

Leg., Reg. Sess. (Wash.2008). Prior to the amend

ment, pole attachment rates charged by Washington 
PUDs were required only to be ')ust, reasonable, 
nondiscriminatory and sufficient." Former RCW 
54.04.045(2). In amending the statute, however, the 

legislature instituted a specific formula, the result of 
which would constitute a "just and reasonable rate." 
RCW 54.04.045(3). 

(3) A just and reasonable rate must be calculated 

as follows: 

(a) One component of the rate shall consist of the 

additional costs of procuring and maintaining pole 
attachments, but may not exceed the actual capital 

and operating expenses of the locally regulated 
utility attributable to that portion of the pole, duct, 
or conduit used for the pole attachment, including a 

share of the required support and clearance space, in 
proportion to the space used for the pole attachment, 
as compared to all other uses made of the subject 
facilities and uses that remain available to the owner 

or owners of the subject facilities; 

(b) The other component of the rate shall consist 
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of the additional costs of procuring and maintaining 

pole attachments, but may not exceed the actual 
capital and operating expenses of the locally regu

lated utility attributable to the share, expressed in 
feet, of the required support and clearance space, 

divided equally among the locally regulated utility 

and all attaching licensees, in addition to the space 
used for the pole attachment, which sum is divided 

by the height of the pole; and 

(c) The just and reasonable rate shall be computed 
by adding one-half of the rate component resulting 
from (a) of this subsection to one-half of the rate 

component resulting from (b) of this subsection. 

RCW 54.04.045(3)(a)-(c). With respect to sub

section (3)(a), the legislature included the following 

provision: 
For the purpose of establishing a rate under subsec
tion (3)(a) of this section, the locally regulated util

ity may establish a rate according to the calculation 

set forth in subsection (3)(a) of this section or it may 
establish a rate according to the cable formula set 
forth by the federal communications commission by 

rule as it existed on June 12, 2008, or such subse

quent date as may be provided by the federal 
communications commission by rule, consistent 
with the purposes of this section. 

RCW 54.04.045(4). 

~ 16 Included with the amendment was a state
ment of legislative intent, which is as follows: 

It is the policy of the state to encourage the joint use 

of utility poles, to promote competition for the 
provision of telecommunications and information 
services, and to recognize the value of the infra
structure of locally regulated utilities. To achieve 
these objectives, the legislature intends to establish 

a consistent cost-based fonnula for calculating pole 
attachment rates, which will ensure greater pre-
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dictability and consistency in pole attachment rates 

statewide, as well as ensure that locally regulated 

utility customers do not subsidize licensees. The 
legislature further intends to continue working 
through issues related to pole attachments with in

terested parties in an open and collaborative process 
in order to minimize the potential for disputes going 
forward. 

ENGROSSED SECOND SUBSTITUTE H.B. 
2533. Whether the revised rate instituted by the Dis
trict in Resolution No. 1256 fN

9 was in compliance 

with the amended statute became the central dispute in 
this case. 

FN9. Specifically, the annual rate of $19.70 
per pole, which was the rate in effect at the 

time that the amended statute became effec
tive. 

*75 , 17 After extensive discovery was con

ducted, the Companies filed a joint motion for partial 
summary judgment in December 2009, in which they 
requested that the trial court determine as a matter of 

law that RCW 54.04.045(3)(a) reflects the FCC Cable 
formula and that RCW 54.04.045(3)(b) reflects the 

FCC Telecom fonnula. The trial court denied the 
Companies' joint motion.FN 10 

FNJO. This remained the Companies' posi
tion at trial and on appeal. 

~ 18 Thereafter, in October 2010, this case was 
tried before the Honorable Michael J. Sullivan. Ample 

testimony was presented by the parties, including 
testimony from three expert witnesses, two of 

whom-Gary Saleba on behalf of the District and 
Patricia Kravtin on behalf of Comcast and Char
ter--{)pined that subsections (3)(a) and (3)(b) re
flected preexisting fonnulas; however, Saleba and 

Kravtin disagreed as to which fonnulas were reflected 
by each subsection. FNII 
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FN 11. The focus of Mark Simonson's testi
mony-the third expert witness (called by 
CenturyLink}-was on nonrate terms and 

conditions. 

~ 19 On March 15, 20 II, the trial court issued a 

memorandum decision in which it ruled in favor of the 
District and against the Companies. In its decision, the 

trial court stated that it would entertain proposed 
findings offact and conclusions oflaw. Thereafter, the 

District submitted proposed fmdings of fact and con
clusions of law, as well as a proposed judgment, to 

which the Companies filed extensive objections and 
proposed revisions. The District also submitted a 
motion, proposed findings of fact and conclusions of 
law, and a proposed order, all of which related to its 
request for attorney fees and costs; the Companies 
objected and provided responses. The trial court heard 
oral argument on the proposed fmdings of fact and 

conclusions of law on September 16, 2011. On De
cember 12, the trial court entered the findings of fact, 
conclusions of Jaw, order, and judgment proposed by 
the District-both as to the substantive issues· and as to 

the request for attorney fees and expenses. The trial 

court also awarded damages, as well as fees and costs, 

in favor of the District, totaling $1 ,856,155.02. 

1 20 Of particular significance to the marrow of 

this appeal, the trial court concluded that "Section 3(a) 
of RCW 54.04.045 (2008) reflects the FCC Telecom 
method and Section 3(b) reflects the APPA method as 
of the date of trial." Conclusions of Law 10. Addi
tionally, the trial court concluded that the District "did 
not act arbitrarily or capriciously, in interpreting Sec
tion 3(a) of RCW 54.04.045 as the FCC Telecom 
formula and Section 3(b) as the APPA formula for 
PUD pole attachment rates as of the date of trial." 
Conclusions of Law 11. The trial court further con

cluded that the District's revised rates "were just, 

reasonable, non-discriminatory, and sufficient, those 
rates being $13.25 prior to January 1, 2008, and 
$19.70 after January 1, 2008." Conclusions of Law 12. 
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, 21 In rejecting the Companies' interpretation of 

subsections (3)(a) and (3)(b) of RCW 54.04.045, the 
trial court found, among other things, that the rate 

derived by one of the Companies' expert witness

es-Patricia Kravtin-was "unreasonable and im
practical as it relates to this case." Findings of Fact 34. 

In addition, the trial court found that "[t]he opinions of 

Defendants' rate expert, Patricia Kravtin, were based 
primarily on theoretical analysis of economics and 
public policy, rather than actual local information 

regarding Pacific County and Pacific PUD. She had 
never visited Pacific County prior to trial." Findings of 

Fact 35. Moreover, the trial court found that "De
fendants' rate expert Patricia Kravtin's opinion on the 

PUD's maximum legal rate was lower than what De
fendants had been voluntarily paying for over twenty 
years." Findings of Fact 36. 

, 22 After the Companies filed an untimely notice 
of appeal, Division Two entered an order permitting 

the Companies to appeal. On April 23, 2012, the 
Companies filed a separate appeal of the trial court's 
award of $27,690.14 for fees and costs the District 
incurred on the Companies' posttrial motion to vacate 

the judgment. That appeal was consolidated with the 
Companies' other appeal. 

, 23 The District then filed in the Supreme Court 

a motion for discretionary review of the decision 
permitting the Companies to *76 appeal. A subsequent 

motion to stay proceedings in Division Two, pending 
the Supreme Court's action, was granted on March 27, 
2012. On June 5, 2012, the Supreme Court denied the 
District's motion for discretionary review.FN 12,FN 13 The 

Companies' appeal was then transferred to Division 
One. 

FNI2. Although the parties do not cite to the 
record in support of this factual assertion, 

they are in accord that the District's motion 
for discretionary review was denied. Com-
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pare CenturyLink Opening Br. at 13 n. 9, 
with District's Br. at 16-17. 

FNI3. In the District's merits brief, it in

cludes a version of the procedural history that 

took place between the denial of its motion 
for discretionary review and the transfer of 
this appeal to Division One. However, the 

District fails to cite to the record to support 

its version of events, which precludes us 
from confirming the veracity of its factual 

statements. 

11 
'j 24 The Companies contend that the trial court 

erred in its treatment of the nonrate terms and condi

tions in the District's proposed pole attachment 
agreement. Specifically, they aver that the trial court 
improperly applied a deferential standard of review, 

which, in turn, led to an erroneous conclusion that the 
terms and conditions were just, reasonable, nondis
criminatory, and sufficient. We disagree. 

A 
(I] ~ 25 The Companies assert first that the trial 

court erred by limiting its review of the imposition of 

the District's nonrate terms and conditions to deter
mining whether they were arbitrary and capricious. 

Their assertion is unavailing. 

(2][3](4] ~ 26 Where "municipal utility actions 

come within the purpose and object of the enabling 
statute and no express limitations apply," it is proper 

to leave "the choice of means used in operating the 

utility to the discretion of municipal authorities." City 

of Tacoma v. Taxpayers of City of Tacoma, 108 
Wash.2d 679, 695, 743 P.2d 793 (1987). Accordingly, 
"judicial review of municipal utility choices" is lim
ited "to whether the particular contract or action was 

arbitrary or capricious, or unreasonable." City of Ta

coma, 108 Wash.2d at 695, 743 P.2d 793 (citation 

omitted). 
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Arbitrary and capricious refers to "willful and un

reasoning action, taken without regard to or con
sideration of the facts and circumstances surround
ing the action. Where there is room for two opin

ions, an action taken after due consideration is not 
arbitrary and capricious even though a reviewing 

court may believe it to be erroneous." 

Lane v. Port ofSeattle, 178 Wash.App. 110, 126, 

316 PJd 1070 (2013) (quoting Abbenhaus v. City of 

Yakima, 89 Wash.2d 855, 858-59, 576 P.2d 888 
(1978)), review denied 180 Wash.2d 1004, 321 P.3d 
1207 (2014). 

~ 27 Consistent with its holding in City of Taco

ma, our Supreme Court has shown deference to an 
implementing entity where the governing statute de

lineated general boundaries for proper rates. See 

People's Org. for Wash. Energy Res. v. Utils. & 
Transp. Comm'n, 104 Wash.2d 798, 808, 823, 711 
P.2d 319 (1985) (where the rates to be set were re

quired to be ''fair, reasonable, and sufficient," the 
Supreme Court concluded that "the WUTC [FNI

4J did 

not exceed its statutory authority and was not arbitrary 
or capricious"). 

FN14. Washington Utilities and Transporta
tion Commission. 

~ 28 While RCW 54.04.045(3)(a)-(c) sets forth 

specific instructions regarding the method of calcu
lating just and reasonable rates, it does not provide 

similar guidance with respect to nonrate terms and 
conditions, requiring only that they "be just, reasona
ble, nondiscriminatory ,IFN 

151 and sufficient." RCW 

54.04.045(2). 

FN 15. " 'Nondiscriminatory' means that pole 
owners may not arbitrarily differentiate 

among or between similar classes of licen
sees approved for attachments." RCW 
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54.04.045(1 X d). 

~ 29 Given the similarity between the general 

boundaries of the statute in People's Org. for Wash. 

Energy Res. and the general boundaries in RCW 

54.04.045(2),FN 16 we conclude*77 that it was proper 

for the trial court to limit its review of the District's 

nonrate terms and conditions to determining whether 

they were arbitrary and capricious. 

FN 16. It is of little significance that People's 

Org. for Wash. Energy Res. involved rates, 

whereas nonrate terms and conditions are at 

issue here. City of Tacoma articulates that 

"municipal utility actions," which surely in

clude a PUD setting nonrate terms and con

ditions, are entrusted to the discretion of the 

municipal authorities. 108 Wash.2d at 695, 

743 P.2d 793. 

B 

[5] ~ 30 The Companies next take issue with the 

procedure by which the District considered and de

cided on the nonrate terms and conditions. More spe

cifically, the Companies assert that the District's re

fusal to negotiate the nonrate terms and conditions of 

the agreement with the Companies was procedurally 

unconscionable. This assertion is unavailing. 

[6][7] ~ 31 Procedural unconscionability involves 

"blatant unfairness in the bargaining process and a 

lack of meaningful choice." Torgerson v. One Lincoln 
Tower, LLC, 166 Wash.2d 510, 518, 210 P.3d 318 

(2009). 

Procedural unconscionability is determined in light 

of the totality of the circumstances, including (1) the 

manner in which the parties entered into the con

tract, (2) whether the parties had a reasonable op

portunity to understand the terms, and (3) whether 

the terms were "hidden in a maze of fme print." 
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Torgerson, 166 Wash.2d at 518-19, 210 P.3d 

318 (internal quotation marks omitted) (quoting Ya

kima County (W. Valley) Fire Prot. Dist. No. 12 v. City 

of Yakima, 122 Wash.2d 371, 391, 858 P.2d 245 

(1993)). 

~ 32 While the Companies maintain that the Dis

trict was obligated to negotiate the nonrate terms and 

conditions, they cite no authority to that effect. Gov

ernmental entities such as the District are held to 

standards of transparency, including the Open Public 

Meetings Act of 1971/N 17 which was complied with 

by the District herein; FNIB however, we are directed to 

no authority obligating the District to negotiate indi

vidually regarding nonrate terms and conditions. 

FN17. Ch. 42.30 RCW. 

FN 18. The trial court concluded that "[t]he 

District met the requirements of the Open 

Public Meetings Act in its consideration of 

new pole attachment rates, terms, and condi

tions." Conclusions of Law 32. CenturyLink 

concedes that "the District provided the req

uisite formal public notice of its Commis

sioners' consideration of the new rates." 

Neither Comcast nor Charter challenges the 

trial court's conclusion of law on appeal. 

~ 33 The record establishes that proper public 

proceedings were held, that the Companies were given 

notice of these proceedings, and that they failed to 

participate. To the extent that the District did discuss 

the terms of the proposed agreement with the Com

panies, it did so for reasons that were not tethered to 

any legal obligation. 

c 
~ 34 The Companies finally take issue with the 

substance of many of the nonrate terms and condi

tions, asserting that they violate RCW 54.04.045(2) 

or, alternatively, that they are substantively uncon-
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scionable. From this, the Companies assert that the 

entire proposed agreement is invalid, arguing that 
"[s]evering so many unlawful provisions would render 

the 2007 Agreement unintelligible and unworkable." 

While several of the District's nonrate terms are un

tenable, they are severable from the proposed agree
ment. This is so because they do not materially alter 

the essence of the agreement, which is the severability 
standard set forth in the proposed agreement.FNI9 Ul

timately, we decline to hold that these unsupported 

nonrate terms render the entire proposed agreement 

unenforceable, whether because ofRCW 54.04.045(2) 
or the common law prohibition of substantively un
conscionable terms. 

FN 19. The severability clause in the pro
posed agreement provides for the following: 

If any provision or portion thereof of this 

Agreement is or becomes invalid under 
any applicable statute or rule of law, and 

such invalidity does not materially alter the 
essence of this Agreement to either party, 

such provision shall not render unen
forceable this entire Agreement but rather 

it is the intent of the parties that this 
Agreement be administered as if not con

taining the invalid provision. 

*78 (8)[9] ~ 35 "We review the trial court's deci
sion following a bench trial to determine whether the 
fmdings of fact are supported by substantial evidence 

and whether those fmdings support the conclusions of 
law." 224 Westlake, LLC v. Engstrom Props., LLC, 

169 Wash.App. 700, 720, 281 P.3d 693 (2012). " 
'Substantial evidence' is a quantum of evidence suf
ficient to persuade a rational, fair-minded person that 
the premise is true." Newport Yacht Basin Ass'n of 

Condo. Owners v. Supreme Nw., Inc., 168 Wash.App. 

56, 63-<54, 277 P.3d 18 (2012). "If that standard is 
satisfied, we will not substitute our judgment for that 

of the trial court even though we might have resolved 

disputed facts differently." Green v. Normandy Park, 
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137 Wash.App. 665, 689, 151 P.3d 1038 (2007); ac

cord 224 Westlake, LLC, 169 Wash.App. at 720, 281 

P .3d 693 ("Evidence may be substantial even if there 
are other reasonable interpretations ofthe evidence."). 

Indeed, "[r]eview is deferential, requiring the appel

late court to view the evidence and its reasonable 
inferences in the light most favorable to the prevailing 

party in the highest forum that exercised fact-finding 
authority." Johnson v. Dep't · of Health, 133 

Wash.App. 403, 411, 136 P.3d 760 (2006). On the 

other hand, "[w]e review questions of law and con

clusions of law de novo." Nel-I'Port Yacht Basin Ass'n, 

168 Wash.App. at64, 277 P.3d 18. 

[10)[11] ~ 36 "Substantive unconscionability in
volves those cases where a clause or term in the con
tract is one-sided or overly harsh." Townsend v. 

Quadrant Corp., 153 Wash.App. 870, 882, 224 P.3d 
818 (2009), a.ff'd on other grounds by 113 Wash.2d 

451,268 P.3d 917 (2012). Terms used to define sub
stantive unconscionability include" '[s]hocking to the 

conscience,' " " 'monstrously harsh,' " and " 'ex
ceedingly calloused.'" Zuver v. Airtouch Commc'ns, 

Inc., I 53 Wash.2d 293, 303, 103 P.3d 753 (2004) 
(internal quotation marks omitted) (quoting Nelson v. 

McGoldrick, 127 Wash.2d 124, 131, 896 P.2d 1258 
(1995)). 

~ 37 The trial court made the following fmdings 
of fact with regard to the nonrate terms and conditions: 

30. There are credible reasons relating to safety, 

reliability, fmancial stability, cost, and other district 
considerations for the terms and conditions of the 
proposed Agreement Defendants challenged. 

31. There are credible reasons for provisions in 
the proposed Agreement Defendants challenge, in
cluding but not limited to, those relating to: 

• Tagging of fiber 
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• Unauthorized attachment fees 

• Removal of attachments after agreement ter
mination and reimbursement of removal costs if 
not removed 

• Waivable requirement for a bond 

• Attacher responsibility for hazardous materials 
they bring onto the District's property 

• Requirement of a permit for overlashing, other 
than in an emergency 

• Liability and indemnification provisions 
providing protection to the District 

• Transfer or relocation of attachments 

• Removal of nonfunctional attachments 

• Inspections by the District 

• Annual reports on attachment locations 

• Furnishing copies of required insurance policies 
on District request 

• Survivability of certain continuing obligations 
after Agreement termination 

• Attorneys' fees and cost provisions 

• "Grandfathering" with respect to NESC re
quirements 

• Permitting requirements 

• Waivable professional certification requirement, 
including the alternative of a "licensee in good 
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standing" 

• Invoicing and payment provisions 

• Requirement that any assignee of the Agreement 
sign the Agreement 

• Requirement that guy wires be bonded and in
sulated 

• Requirement of District consent to placement of 
facilities within four feet of the pole base 

The trial court then reached the following con
clusions of law: 

*79 30. The proposed terms and conditions of the 
District's new Pole Attachment Agreement were 
just, reasonable, nondiscnminatory, and sufficient, 
and were not arbitrary or capricious. 

33. The District's proposed Pole Attachment 
Agreement is not unconscionable. 

35. The non-rate terms and conditions of the 
District's proposed Pole Attachment Agreement 
meet the requirements of RCW 54.04.045, once a 
few undisputed revisions to the Agreement are 
made for pole attachment application processing 
timing and notification provisions in Sections 5 and 
6 of the 2008 amendments. 

36. The District's pole attachment rates, terms, 
and conditions are not illegal or unlawful. 

~ 38 The Companies take issue with a great many 
of the nonrate terms and conditions. Although we 
agree that not all terms are valid, we do not hold that 
their invalidity renders the entire agreement invalid. 
Instead, they may be severed and the agreement may 
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be preserved. 

[ 12] ~ 39 First, the Companies contend that the 
proposed agreement is ambiguous as to whether the 

District's attachment fees are on a per pole or a per 
attachment basis. Even assuming, without deciding, 
that this ambiguity existed, evidence was adduced at 

trial that clarified the District's intent to charge on a 
per pole basis.FN20 This evidence was of a sufficient 

quantum to persuade a rational, fair-minded person 
that the District intended to charge on a per pole basis. 
Accordingly, the Companies' contention lacks mer
it.FN2t 

FN20. Contrary to the Companies' position, 

the parol evidence rule does not bar the ad
mission of extrinsic evidence to interpret an 

ambiguous provision. See Berg v. Hudesman, 
115 Wash.2d 657, 666-68, 801 P.2d 222 
(1990). 

FN21. In addition, CenturyLink argues that 
the question of appropriate fees is rendered 

ambiguous in the agreement. This is so, it 

asserts, because section 3.1 indicates that the 
parties are to look to Appendix A to the 
agreement to determine applicable fees, but 
that Appendix A refers the parties back to 

section 3.1. Given that the attachment fee 
rates are prominently displayed in Appendix 
A, as to those fees, CenturyLink's reading is 
willfully blind. Moreover, while the appro

priate fees for other work described in Ap
pendix A are not included in Appendix A, 

they are provided within other sections of the 
proposed agreement. There is no ambiguity. 

[ 13] ~ 40 Second, the Companies contend that the 
proposed agreement is ambiguous as to whether 

"grandfathering" is permitted. The practice of 
"grandfathering" excuses an attacher from upgrading 

its existing attachments to comply with engineering 
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standards. The Companies assert that although section 

4.1 of the proposed agreement permits "grandfather
ing," section 6.1 seems to foreclose its use by indi
cating that all preexisting installations must comply 

with the agreement, including service standards, 

within 18 months. However, Miller, the District's 
general manager, explained how these two provisions, 
in fact, work in tandem. 

What it says under 6.1 is that for attachments that 

did not meet the standard at the time they were in
stalled or don't meet, you know, the standard if 
they've just installed. Essentially, if they don't meet 
the standard when they were installed, then they 
need to be brought up to, you know, the standard. If 

they did meet the standard at the time they were in
stalled ... then they're grand fathered, then they're 
okay, because under 4.1 it indicates that they're 

grandfathered, that they're fine. 

Miller's testimony provides a sufficient quantum 

of evidence to persuade a rational, fair-minded person 
that "grandfathering" is permitted under.certain, if not 

all, circumstances. Substantial evidence supports the 
trial court's findings of fact as to "grandfathering." 

[ 14] ~ 41 Third, Com cast and Charter contend 

that the requirement that they pay any "rearrangement 
or transfer" costs necessary to accommodate the Dis
trict's own communications fiber is unreasonable. At 
trial, the District's general manager agreed that licen

sees should not be required to pay to make room for 
the District's communications fiber. On appeal, the 

District does not dispute Comcast's and Charter's 
contention, or otherwise direct our attention to evi
dence in the record supporting the trial court's finding. 
However, in the absence of evidence *80 that severing 
this term would materially alter the essence of the 
agreement, we conclude that this term is severable 
from the proposed agreement. 

[ 15] ~ 42 Fourth, the Companies contend that 
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section 6.3, which requires attacher employees who 

are responsible for installing cable attachments to 

have experience performing installation work on 

electric transmission or distribution systems, is un

reasonable. However, the District's chief of engi

neering and operations testified that such experience 

would be necessary if these employees were working 

in the safety zone, and the record indicates that the 

Companies' equipment is, at times, in the safety area. 

We are satisfied that this type of provision, which 

ensures a safe work environment, is well within the 

bounds of reason. FN
22 

FN22. Both as to this provision and as to 

section 6.3 of the proposed agreement (which 

we address in resolving the sixth argument 

raised by the Companies), Comcast and 

Charter additionally argue that they are un

reasonable because cable companies do not 

employ electrical workers. We summarily 

reject this argument. 

[16] ~ 43 Fifth, Comcast and Charter contend that 

the requirement in section 6.3 that postconstruction 

inspections be performed by licensees is inconsistent 

with the District's own policies and standard industry 

practice. The District's chief of engineering testified 

that it would, in fact, be reasonable for the District to 

continue performing postconstruction inspections 

itself. The District does not address Comcast's and 

Charter's contention in its merits brief. This provision, 

however, is severable pursuant to the severability 

clause. This is so because there is no evidence that 

severing it from the agreement materially alters the 

essence of the agreement. 

[ 17] ~ 44 Sixth, Com cast and Charter contend that 

licensees should not, contrary to the requirement of 

section 6.3, have to use a professional engineer when 

submitting pole attachment applications. This is so, 

they aver, because it is not required to by law. Fur

thermore, Comcast and Charter argue that the District 

currently only requires a professional engineer for 
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complex and large jobs where there is a concern about 

weight on the poles. However, Miller testified that, at 

the urging of the Companies, the District added a 

provision that would waive the requirement of using a 

professional engineer for "those that we haven't had 

issues with and have worked with us." The thrust of 

Miller's testimony reveals that this term was included 

not to burden established licensees such as Comcast 

and Charter but, rather, to protect the District against 

the prospect of irresponsible future licensees. Adopt

ing this provision was well within the District's dis

cretion. 

[ 18] ~ 45 Seventh, Century Link contends that the 

unilateral attorney fees provision (in the District's 

favor) contained in the proposed agreement is contrary 

to law. However, RCW 4.84.330 states, in pertinent 

part: 

In any action on a contract or lease entered into after 

September 21, 1977, where such contract or lease 

specifically provides that attorneys' fees and costs, 

which are incurred to enforce the provisions of such· 

contract or lease, shall be awarded to one of the 

parties, the prevailing party, whether he or she is the 

party specified in the contract or lease or not, shall 

be entitled to reasonable attorneys' fees in addition 

to costs and necessary disbursements. 

Thus, the agreement's unilateral attorney fees 

provision will not preclude a prevailing party from 

recovering attorney fees. Contrary to CenturyLink's 

contention, however, RCW 4.84.330 does not declare 

unilateral attorney fees provisions to be void or illegal; 

the statute merely operates to make them bilateral. 

[ 19] ~ 46 Eighth, Century Link contends that the 

District's attempt to force it to bear the cost of "un

dergrounding" its facilities in section 10.3 of the 

proposed agreement is unlawful. In support of this 

contention, it cites to RCW 35.99.060, which permits 

"cities and towns" to require service providers to 
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relocate facilities under certain circumstances. From 
this, Century Link urges that because the District is not 
a city or a town, its attempt to have Century Link bear 

the cost of "undergrounding" is contrary to law. We 
disagree. Nowhere in RCW 35.99.060 "'81 does the 

legislature foreclose a PUD from requiring an attacher 
to bear the cost of"undergrounding" its facilities. 

[20] ~ 47 Nevertheless, CenturyLink argues that 
this would run contrary to its Washington Utilities and 
Transportation Commission (WUTC) tariff, which 

requires its customers to bear the cost of customer 

requests for relocation or rearrangement of facilities. 
However, CenturyLink's argument assumes that the · 

WUTC can enforce its tariff against the District, an 
assumption that is rebutted by applicable statute. See 

RCW 54.04.045(7) ("Nothing in this section shall be 
construed or is intended to confer upon the utilities 

and transportation commission any authority to exer
cise jurisdiction over locally regulated utilities."). FNlJ 

The District's "undergrounding" term does not violate 
RCW 35.99.060 and cannot violate CenturyLink's 
tariff. 

FN23. It is beyond cavil that tariffs may not 
repeal or supersede a statute. See People's 

Org. for Wash. Energy Res. v. Utils. & 

Transp. Comm'n, 101 Wash.2d 425, 427-34; 
679 P.2d 922 (1984). 

[21] ~ 48 Ninth, CenturyLink contends that sec

tion 4.4, which purports to immunize the District from 
liability to CenturyLink or its customers for actual or 

consequential damages--even for the District's own 
foreseeable negligence-constitutes "overreaching." 

However, section 16.1 clarifies that the District is 
liable for its own negligence and willful misconduct. 
Furthermore, a witness for CenturyLink testified that 
the District's indemnification provision was "fair." 

Accordingly, we are satisfied that the alleged "over

reaching" does not run afoul of RCW 54.04.045(2), 

the common law prohibition of substantively uncon
scionable terms, or on any other basis require invali-
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dation or severability. 

[22] ~ 49 Tenth, CenturyLink contends that the 
provision of the proposed agreement that requires, in 

the absence of the District's permission, a four foot 
minimum distance between the attachers' equipment 
and the base of the District's poles is unreasonable and 

illegal. It cites the constitutionally guaranteed right to 
utilize the right-of-way. Wash. Const., art. XII, § 19; 

RCW 80.36.040. That right, however, was guaranteed 
as against railroad corporations-not public utility 
districts. WASH. CONST., art. XII, § 19. Moreover, 

the constitutional provision makes clear that this right 

is not inviolable: "The legislature shall ... provide 
reasonable regulations to give effect to this section." 

WASH. CONST ., art. XII, § 19. Here, the legislature, 
through RCW 54.04.045, provided public utility dis
tricts the authority to regulate pole attachments. Miller 

testified that the reasons for this buffer area are safe
ty-related. These concerns provided an adequate basis 

upon which the District could exercise its considerable 
discretion. There was no error. 

[23] ~ 50 Eleventh, CenturyLink contends that it 
was overreaching for the District to insist upon a 
"mirror image" agreement, meaning that the agree
ment purported to offset each pole owned by Centu
ry Link to which the District attached its equipment 
with each pole owned by the District to which Cen
turyLink attached its equipment.FN24 This is so, it 

asserts, because whereas CenturyLink occupies only 

one foot of any pole owned by the District, the District 
occupies seven and a half feet of any pole owned by 
CenturyLink. The District does not respond to this 

argument. In the absence of evidence to the contrary, 
we hold that the term was unreasonable. Nevertheless, 
given that the term does not materially alter the es
sence of the agreement, it may be severed from the 
proposed agreement. 

FN24. In a few areas of Pacific County 
CenturyLink's predecessors erected utility 

poles to which the District later attached its 
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facilities. 

[24] ~ 51 Twelfth and finally, CenturyLink con
tends that, when considered in concert, sections 2.10 
and 5.12,FN2s and Article II would mandate removal 

of its material from the District's poles on unrealistic 

time frames. However, a CenturyLink witness con
firmed that the agreement's timeframes *82 actually 

provided licensees 60 days longer than the six-month 
notice that Century Link itself requested. We are sat· 
isfied that this time frame comports with RCW 

54.04.045(2) and is not substantively unconscionable. 

FN25. A review of the proposed agreement 
did not reveal the existence of a section cor
responding to this number. 

~ 52 While several terms from the proposed 
agreement are untenable, they are severable from the 

agreement. The Companies have failed to demonstrate 

that these scattered, untenable terms-whether con
sidered individually or collectively-are sufficient to 
render the entire proposed agreement unenforceable. 

Therefore, although the trial court was incorrect in
sofar as it concluded that all of the nonrate terms and 

conditions were valid, we hold that once the offending 

terms have been severed from the agreement, it is in 
compliance with RCW 54.04.045(2) and it does not 
violate the common Jaw prohibition of substantively 
unconscionable terms. 

lli 
[25] ~ 53 While the Companies did not devote 

significant space in their merits briefing to arguing 
that the District's rates in effect prior to the effective 

date of the 2008 amendment failed to comply with 
RCW 54.04.045(2), they do appear to have, at the very 
least, assigned error to the trial court's findings and 
conclusions to the contrary.FN26 However, their ar

gument in support of this allegation, which may char
itably be described as cursory, is unpersuasive. 
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FN26. A sympathetic reading of the follow

ing assertion indicates that Comcast and 

Charter, in addition to challenging the Dis
trict's rate after the 2008 amendment, were 

challenging the revised rates since their in
ception: "The [District's] Agreement's pro
posed rates, and many of its other proposed 
terms were unjust and unreasonable, contrary 

to RCW 54.04.045." Additionally, Centu· 
ryLink, in its reply brief, argues that by as

signing error to a finding of fact by the trial 
court (33)-which dealt with the legality of 

the District's revised rates before the 2008 
amendment-CenturyLink preserved its 
right to argue that the rates were not valid 
prior to the amendment. Nevertheless, be

cause Century Link did not present argument 
in its opening brief in support of its assign

ment of error, we do not consider Centu
ryLink's tardy argument first advanced in its 
reply brief. See Cowiche Canyon Conserv

ancy v. Bosley, 118 Wash.2d 801, 809, 828 

P.2d 549 (1992) ("An issue raised and argued 
for the first time in a reply brief is too late to 

warrant consideration."). 

~54 For the same reason as given in Section II. A. 

of our decision, the District's rates that were calculated 
and charged prior to the effective date of the 2008 
amendment were properly subject to the arbitrary and 
capricious standard of review by the trial court. 

~ 55 The trial court concluded that "The District's 
Commissioners adopted pole attachment rates that 
were just, reasonable, non-discriminatory, and suffi

cient, those rates being $13.25 prior to January 1, 
2008, and $19.70 after January 1, 2008." Conclusions 

of Law 12. The trial court also concluded that "The 
District's pole attachment rates both before and after 
the adoption of Resolution No. 1256 and before and 
after the 2008 amendment to RCW 54.04.045 were not 
arbitrary or capricious." Conclusions of Law 29. 
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,- 56 Review of the trial court record provides no 
tenable reason for us to reverse the trial court's con· 

elusion. The record reveals that the District considered 

a range of potential rates, calculated by reference to 
four different formulas, before adopting a rate that, in 

spite of signifying a substantial increase from previous 

rates, fell below the recommendation made by EES. 
Moreover, in order to ease the transition for licensees, 

the District decided to phase in the increased rate 
incrementally. 

~ 57 In the absence of evidence to the contrary, 

we affirm the trial court's conclusion that the District's 
rates prior to the effective date of the 2008 amendment 
satisfied former RCW 54.04.045(2) and that these 
rates were not the result of arbitrary and capricious 
decision making. Because the Companies refused to 
pay the District's newly instituted rates and because 

they refused to remove their equipment from the Dis
trict's poles, they became trespassers on the District's 

property. In light of the Companies' failure to pay the 
revised rates and failure to remove their equipment, 
we affirm the trial court's award of damages for unpaid 
fees prior to June 12, 2008, as well any damages 

awarded to compensate the District *83 for the 
Companies' trespass prior to that date. 

IV 
~ 58 The Companies' primary contention on ap

peal is that the trial court erred by concluding that the 
2008 amendment to RCW 54.04.045, which estab

lished a procedure for calculating a just and reasonable 
pole attachment rate, reflected certain preexisting 
formulas, as identified by the District's consultant and 

expert witness. This error was induced, the Companies 
aver, by the trial court's deferential review of the Dis
trict's post hoc interpretation of the statutory amend
ment. Had the trial court construed the language of the 

statute as amended, the Companies argue, it would 

have necessarily concluded that they reflect differ· 

ent-albeit preexisting-formulas. 

~59 We agree that the trial court improperly ap· 
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plied a deferential standard of review to the District's 

interpretation of the language of the statute. Moreover, 

we agree that the formulas advanced by the Distric~ 
and accepted by the trial court were inapposite. Yet, 

the trial court's error does not legitimate the Compa· 

nies' proposed interpretation. The fact of the matter is 
that neither the District, nor the Companies, nor the 

trial court applied the newly minted statutory language 

in an effort to determine whether the District's rates 
did, in fact, comply with the unique formula set forth 
in the 2008 amendment. Instead, both in the trial court 

and on appeal, all parties labored-often employing 

tortured reasoning and contortional construction-to 
show how the unique formula hewed more closely to 
certain preexisting formulas, while trivializing any 
distinctive features. Notwithstanding this pervasive 
yet misguided approach by the parties, it was incum
bent upon the trial court to apply the unique formula as 

written. Owing to its failure to do so, we reverse and 
remand with instructions to the trial court to apply the 
unique formula as written and in a manner not incon

sistent with our analysis herein. 

A 
[26] 160 We first address the propriety of the trial 

court's deferential review. The Companies contend 

that the trial court, in applying an arbitrary and capri
cious standard of review, improperly deferred to what 

the trial court found to be the PUD commission's 

interpretation of the 2008 amendment to RCW 
54.04.045. We agree. 

~ 61 The conclusion of law at issue states, in per

tinent part: 

The District ... did not act arbitrarily or capriciously, 
in interpreting Section 3(a) of RCW 54.04.045 as 
the FCC Telecom formula and Section 3(b) as the 
APPA formula for PUD pole attachment rates as of 

the date of trial. 

Conclusions of Law II. 
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~ 62 This conclusion of law is based on a mis
perception. The trial testimony was that the PUD 
commission adopted the $13.25 and $19.70 rates at its 

January 2, 2007 meeting. This was 17 months before 
the effective date of the statutory amendment. There is 

no evidence in the record that the PUD commission 
(the embodiment of the agency to which any defer

ence, if appropriate, would be given) took any action 
to interpret the 2008 amendment. To the contrary, it 

was the District's consultant and expert witness, 

Saleba, who derived the theory upon which the Dis
trict based its litigation strategy. Thus, in actuality, the 

trial court applied the arbitrary and capricious test to 

the testimony of the District's expert witness (not to an 
action of the PUD commission). In doing so, the trial 
court erred. 

, 63 In fact, where a statute sets forth that which is 
required, an agency possesses no discretion to act in 

variance to its terms. The legislature passed the 2008 
amendment in order to achieve a degree of uniformity. 
Thus, any preexisting discretion a PUD commission 
possesses is restricted by the language of the amended 
statute. A PUD commission has no discretion to set 

pole attachment rates at variance with the require
ments of sections (3)(a), (b), and (c). 

B 

, 64 There are 28 PUDs in Washington. Each 

PUD commission retains its preexisting discretion 

with regard to rate-setting except *84 as that discretion 
is restricted by the amended statute. With regard to the 

methodology set forth in sections (3)(a), (b), and (c), 

that methodology must be applied. Uniformity could 
not be achieved if the courts deferred to 28 different 
PUD commission interpretations of the meaning of the 
words in a state statute. 

~ 65 Conversely, with regard to the data applied to 

the methodology, the PUDs retain their traditional 

discretion and the courts should continue to defer to 
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the PUDs in this regard. FN
27 

FN27. For instance, the useful life of a utility 
pole may vary from district to district. So 

may the average number of attachers. The 
districts' calculations of such data, and the 
means and methods by which these calcula

tions are derived, continue to be entitled to 
deference. 

, 66 Thus, the District must set rates by applying 

the formula set forth in the amended statute. The trial 

court erred by concluding that the District possessed 
the discretion to apply two different formulas-even if 

the District's expert witness believed them to be suit
able stand-ins. On the other hand, with regard to the 

data, assumptions, and other information used to cal
culate the formula, the District retains the discretion it 
has long held, given that this discretion was not di

vested by the 2008 statutory amendment. See, e.g., 
People's Org.for Wash. Energy Res., 104 Wash.2d at 

808, 711 P.2d 319 (deference accorded where the 
statute "in very broad terms, basically just direct[ ed] 
them to set those rates which the agencies determine to 
be just and reasonable"); Teter v. Clark County, 104 

Wash.2d 227, 231, 233, 237-38, 704 P.2d 1171 
(1985) (where rates were authorized under the police 
power, and thus were subject only to the requirement 
that they " 'reasonably tend to correct some evil or 

promote some interest of the state,' " rates would be 
sustained "unless it appears, from all the circum

stances, that they are excessive and disproportionate to 
the services rendered," so "as to be called arbitrary" 

(internal quotation marks omitted) (quoting Markham 

Advertising Co. v. State. 73 Wash.2d 405, 421-22, 
439 P.2d 248 (1968))); Prisk v. City of Poulsbo, 46 
Wash.App. 793, 804--{)5, 732 P.2d 1013 (1987) 
(where rates were required to be uniform, court de
clined to rule that they "were determined arbitrarily or 
unfairly"); US W. Commc'ns, Inc. v. Utils. & Transp. 

Comm'n, 134 Wash.2d 48, 54, 949 P.2d 1321 (1997) 
(where agency was required to "set rates which are 

fair, just, reasonable and sufficient," the court utilized 
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an arbitrary and capricious standard of review); Cole 

v. Wash. Utils. & Transp. Comm'n, 79 Wash.2d 302, 
309,485 P.2d 71 (1971) (where agency was required 

to set rates which were just, fair, reasonable, and suf
ficient, the court was to utilize an arbitrary and capri
cious standard of review). 

~ 67 Given that RCW 54.04.045(3)(a)-(c) sets 
forth specific instructions for the District to follow, the 

trial court should have construed the meaning of those 

instructions without affording deference to the im
plementing entity. Any deference should have been 

afforded only to the District's compilation and calcu

lation of the data to which the formula was applied. 

c 
[27] ~ 68 As noted above, the trial court erred by 

deferring to the testimony of an expert witness testi
fying on the District's behalf. Well before the 2008 
amendment to RCW 54.04.045, the District hired EES 
Consulting, Inc., to conduct a pole attachment rate 

study, the results of which prompted the District to 

revise its rates. Saleba, the president and chief execu
tive officer of EES, later testified as an expert witness 

on behalf of the District. Although the District offered 

Saleba's testimony at trial-the substance of which 
reveals an insistence that the validity of the District's 
rates should be settled by determining which preex
isting formula hews most closely to subsection (3)(a) 

and which preexisting formula hews most closely to 
subsection (3)(b)--no evidence was presented to the 
trial court that the PUD commission ever applied the 
unique formula in the amended statute to determine 

whether its revised rate was in compliance. 

~ 69 The trial court credited Saleba's testimony 
and memorialized. his approach to interpreting the 
statute in its conclusions of law. In so doing, the trial 
court-rather *85 than deferring to an interpretation 

made by the PUD commission-deferred to an at
tempt by an expert witness to establish that the legis

lature did not mean everything that it said when it 
amended RCW 54.04.045. 
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~ 70 This mistake is compounded by the fact that 

Saleba's approach to statutory interpretation was 
misguided. Saleba's testimony evinced a disregard for 
the words of the statute as written by the legislature. 
Instead of applying the words in subsections (3)(a) and 

(3)(b), he compared and contrasted each subsection 
with certain preexisting formulas. As Saleba ex
plained it, 

As a general premise, when asked to review a stat

ute and determine its rate-setting applicability, we 
take a look at the options available for the rate 

calculation and then compare those rate calculations 
to the language in the statute. And that's-that's 
what I did here. 

Again, going back to how I-I do this, I take a look 
at the statute and then I compare the language and 

the various options to that statute. And the two op
tions I'm looking at in this exhibit and comparing to 
(3}(a) are the FCC cable and the FCC telecom. 

(Emphasis added.) 

. ~ 71 Accepting that the legislature, in drafting the 
amendment, was unaware of these preexisting for- , 
mulas---despite explicitly referencing one of them in 
RCW 54.04,045(4) nm_would require, on behalf of 

the trial court, a willing suspension of disbelief. Yet, 
by sanctioning Saleba's approach, the trial court, in 

effect, ruled that while the legislature was aware of 
these various preexisting formulas, and although it 
intended to make subsections (3)(a) and (3Xb) reflect 

two of the established formulas, it instead wrote a 
unique formula with distinctive features. The trial 
court erred by accepting Saleba's "closest to the pin" 
approach to statutory interpretation: a desire to apply 
preexisting formulas that somewhat fit the language of 
the statute rather than applying the language of the 

© 2015 Thomson Reuters. No Claim to Orig. US Gov. Works. 

Appendix- 30 



336 P.3d 65 
184 Wash.App. 24,336 P.3d 65 

(Cite as: 184 Wash.App. 24,336 P.3d 65) 

statute itself. 

FN28. The FCC Cable fonnufa. 

, 72 A number of excerpts from Saleba's testi

mony further illustrate his misguided approach, which 
was erroneously legitimated by the trial court. 

, 73 Saleba testified that RCW 54.04.045(3)(a) 

reflects the FCC Telecom fonnula. His reasoning in 

support of this conclusion contained an unstated, but 
nevertheless prominent, assumption: subsection (3)(a) 

must reflect either the FCC Cable fonnula or the FCC 
Telecom fonnula. Working from this assumption, he 
pointed out that although (3)(a) makes mention of "a 

share of the required support and clearance space," the 
Cable fonnula-in contrast-refers only to ''usable 
space." This difference, according to Saleba, ruled out 

the possibility that subsection (3)(a) reflects the Cable 
fonnula. 

, 74 I take a look at the statute and then I compare 
the language and 

the various options to that statute. And the two op
tions I'm looking at in this exhibit and comparing to 
(3)(a) are the FCC cable and the FCC telecom. 

Again, (3)(a) talks about a share of required support 

and clearance. I take a look at-at FCC cable. It 
refers to usable space. It doesn't refer to support and 

clearance. 

The merit of Saleba's observation is immaterial. 
His error stems from his failure to apply the language 

of the statute as written by the legislature. 

~ 75 Not only did Saleba neglect to apply the 
language of the unique fonnula, he inverted the 

method of detennining a just and reasonable rate as 
prescribed by the legislature. Specifically, he postu

lated that if subsection (3)(a) reflected the FCC Cable 

fonnula, the allocation of bare pole costs between the 
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District and its attachers would be, in his opinion, 

unreasonable. 

So anyway, I looked at GSS-5, and it showed that 

using FCC cable would result in a 6 percent alloca

tion of the bare pole cost to the pole attacher. So I 
envisioned this pole out in the country that's got the 
PUD on it, and it's got a third-party attacher. And 

that's it. And I look at that pole and I say, does it 
seem reasonable to me that the cable people would 

pick up 6 *86 percent of that-that pole cost and the 

PUD's other customers 94 percent? And to me that 
was an unreasonable allocation of cost. 

Q. Okay. Based on your review of (3)(a), what 
did-<lid you-what methodology did you conclude 
the language in Section (3)(a) represented? 

A. I concluded it represented the FCC telecom. 

, 76 Although the language of subsections (3)(a) 

and (3)(b) is somewhat byzantine, Saleba's transposi
tion defied an uncomplicated directive: "A just and 

reasonable rate must be calculated as follows: .... " 
RCW 54.04.045(3). 

, 77 Saleba's misguided approach is further il
lustrated by his discussion of incremental costs. He 

testified that because the Cable fonnula utilizes in

cremental costs, which are discriminatory-and 
would therefore violate the requirement that rates be 
nondiscriminatory-subsection (3)(a) cannot reflect 
the Cable fonnula. 

In rate setting there's a couple of ways people talk 
about pricing and one is to look at incremental cost 

and the other is to look at rolled in. Incremental 
costing is where you would charge somebody based 
upon just the incremental variable costs associated 
with providing service. 

And I'll use a real life example of maybe a rental 
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property. Let's say that you had a-let's say I had a 

piece of property that I wanted to use six months 

and my brother wanted to use six months. Incre

mental pricing would be where I would charge my 

brother rental on the other half of the year just 

predicated on the additional, as an example, elec

tricity and water he might use by using the property, 

with no contribution to the annual cost associated 
with the property. 

Our recommendation was that the reasonable 

range for pole attachment rates were between the 

20.65 calculated from the FCC telecom, with a cap 

at 36.39 from the APPA method, and we felt the 

range should be higher, weighted more towards the 

APPA end, because the FCC cable, in our view, 

arbitrarily allocated two-thirds of the unusable 

space to the electric utility, whereas we felt all users 

should pay equally in that. 

(Emphasis added.) 

Q. Okay. So then what-what-we're going to get 

to what you promote in a minute. But what you're 

really promoting is a-a formula that results in 

the-in the attachers providing PUD more money 

because it's based on a per capita rather than a use 

allocation, right? 

A. Per capita use is a-my-my-the AP-

Q. "Per capita" I mean per user. 

A. Correct. That's-yes. Yes, equal proportionality. 

Q. You don't like the cable 'cause it doesn't do that,' 
right? 
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A. Correct. 

, 78 Putting aside Saleba's failure to apply the 

language of subsection (3)(a) as written, it is important 

to note that the proscription on instituting discrimi

natory rates prevents PUDs from arbitrarily differen

tiating between licensees; it does not, however, re

quire that attachers and PUDs split costs equally. 

RCW 54.04.045(l)(d) ("'Nondiscriminatory' means 

that pole owners may not arbitrarily differentiate 

among or between similar classes of licensees ap

proved for attachments."). Moreover, the nondis

criminatory directive deals with the rate as a 

whole-not the component parts of the rate, such as 

subsections 3(a) and 3(b). Furthermore, the legisla

ture, by authorizing PUDs to utilize the Cable formula, 

has already made a determination that the utilization 

of the Cable formula does not violate the nondis

criminatory requirement. See RCW 54.04.045(4). 

'i 79 In a fmal effort to corroborate his assessment 

that subsection (3Xa) does not reflect the Cable for

mula, Saleba directed the trial court's attention to 

section (4), which authorizes use ofthe Cable formula. 

For the purpose of establishing a rate under subsec

tion (3)(a) of this section, the locally regulated util

ity may establish a rate according to the calculation 

set forth *87 in subsection (3Xa) of this section or it 

may establish a rate according to the cable formula 

set forth by the federal communications commission 

by rule as it existed on June 12, 2008, or such sub

sequent date as may be provided by the federal 

communications commission by rule, consistent 

with the purposes of this section. 

RCW 54.04.045(4) (emphasis added). The inclu

sion of the Cable formula in section (4), according to 

Saleba, foreclosed the possibility that subsection 

(3)(a) could reflect the Cable formula. 

Section (4) of the statute says that three-that in the 
event that-that the local utility has the option of 
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support-<>f substituting the cable formula-which 
in this case you're talking about the FCC cable 
formula-in-in-for Section (3)(a). Which to me 
says that if Section (3)(a) was meant to be the cable, 

Section (4) wouldn't be needed. Because Section (4) 
wouldn't say you can substitute the cable for the 
cable. 

Unsurprisingly, Saleba again neglected to apply 
the language of subsection (3)(a). However, he also 
misconstrued section (4). 

~ 80 Contrary to Saleba's assessment, section (4) 
does not conclusively establish that subsection (3Xa) 
reflects a formula other than the Cable formula. In

stead, section (4) only discloses the legislature's intent 
to permit PUDs-in the event that the FCC Cable 
formula was altered between the date that RCW 
54.04.045 was amended and the date that the 

amendment became effective (or subsequently there
after}-to avail themselves of an updated FCC Cable 

formula. In order to understand why the legislature 
included this provision, it is imperative to recognize 

that the cable television industry is no longer a fledg
ling industry buttressed by taxpayer subsidies but, 
rather, a robust industry well-equipped for fiscal au
tonomy.FN29 Given the industry's maturation since the 

advent of the Cable formula, it was reasonable for the 
legislature to surmise that the rate calculated using the 
Cable formula might increase in the future. Indeed, at 
the time that the legislature amended RCW 54.04.045, 

the FCC was undertaking a review of its pole attach
ment rates.FNJo Consequently, it is reasonable to con

clude that the legislature intended to pennit the Dis
trict to avail itself of a potentially higher rate yielded 
by the Cable formula,FN 31 which would further the 
legislature's explicit intent in amending the statute to 
"ensure that locally regulated utility customers do not 
subsidize licensees." ENGROSSED SECOND 

SUBSTITUTE H.B. 2533. Rather than merely a for

tuitous rider to section (4), the option for PUDs to 

utilize the Cable formula "consistent with the pur

poses of this section" is revealing of a keen under-
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standing by the legislature of the uncertain regulatory 
milieu in which it acted. 

FN29. The trial court found that "The FCC 
Cable formula was developed to support a 

fledgling cable TV industry, which is no 
longer a fledgling industry." Findings of Fact 
49. 

FN30. Implementation of Section 224 of the 

Act; Amendment of the Commission's Rules 
and Policies Governing Pole Attachments, 
WC Docket No. 07-245, FCC 07-187, 22 
FCC Red. 20195 (proposed Nov. 20, 2007) 
(to be codified at 47 C.F.R. pt. I), https:/1 

apps. fcc. gov/ edocs _ publid attachmatchl 

FCC- 07-187 A I. pdf 

FN31. The Senate Bill Report explains that 
"The bill allows for use of future rate-setting 

methodologies as set by rule by the FCC." 
S.B. REP. ON ENGROSSED SECOND 
SUBSTITUTE H.B. 2533, 60th Leg., Reg. 

Sess. (Wash.2008). 

'JI 81 Moving now to Saleba's examination of 
subsection (3)(b), he similarly neglected to apply the 
words of the statute as written by the legislature. In
stead, he compared subsection (3)(b) to the Telecom 

formula and the APPA formula, determined that sub
section (3)(b) was more similar to the APPA formula 
and, thus, concluded that subsection (3)(b) reflects the 

APPA formula. 

Q. Can you explain your review of Section (3)(b), 

please. 

A. Yes. Again, going back to the language of Sec

tion (3)(b), it calls out that support and clearance, or 
what other people call unusable space, is equally 
allocated among all locally-among the locally 

regulated utility and all licensees. And "equal" is 
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the-the-the phrase I'm-I'm focusing on. 

Q. Okay. 

A. FCC telecom talks about putting in usa
ble-support and clearance but only *88 two-thirds. 
I don't see anything in Section (3)(b) that refers to 

two-thirds of the support facilities. It talks about 

equally, which to me is all. So-so, therefore, it told 

me that FCC telecom was not the appropriate for
mula for Section (3)(b). 

Q. Did you form an opinion on what methodology 
the language of Section (3Xb) represented? 

A. Yes. I then went to the APPA methodology 
where it talks about equally proportioning among 

the utilities. The "equally" in the APPA formula and 
the "equally" in (3)(b) hooked up in my mind, 

which told me that (3)(b) had to be the APPA for
mulation. 

Even if Saleba is correct that subsection (3)(b) 
more closely resembles the APPA formula, the fact 

remains that he did not apply the words of subsection 
(3)(b) as written by the legislature. Had the legislature 

intended that subsection (3)(b) directly reflect the 

APPA formula, it would have so indicated.FN32 Be

cause it did not, however, it was incumbent upon the 
District and the trial court to apply the words as writ
ten and thereby give meaning to the unique formula 
conceived by the legislature. 

FN32. As it did with respect to the FCC Ca
ble formula in section (4). 

~ 82 Given the trial court's improper display of 
deference to the District's expert witness, we conclude 
not only that the trial court erred by utilizing an arbi
trary and capricious standard of review, but that it 
erred by adopting Saleba's testimony. The legislature's 
amendment of RCW 54.04.045 included a rate cal-
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culating formula that, notwithstanding the legislature's 

decision to borrow aspects of various preexisting 
formulas,FN33 is unique. Because it was not applied as 

such, we reverse the trial court's ruling. 

FN33. The sponsor of the 2008 amendment 
to RCW 54.04.045, Representative John 
McCoy, made the following comment on the 

floor of the legislature: 

Thank you, Mr. Speaker. When this bill 
left this house and went to the other side, it 

did leave a little bit of work and the senate 
helped and the state all helped fix that little 
formula that we had taken a little bit of the 
FCC formula, a little bit of the APPA, and 
they came up with an excellent formula. ... 

An audiovisual representation of McCoy's 
statement was admitted into evidence 
during the course of the trial. 

D 
11 83 Nevertheless, it is by no means certain that 

the trial court's error will result in the Companies 
prevailing on remand.FN34 The Companies, whether of 

their own initiative or in response to the District's 
approach,FNJs also failed to apply the unique formula 

as written by the legislature. Furthermore, to the extent 
that the Companies did present evidence in support of 
their alternative interpretation, the trial court found the 

rate derived by one of their expert witnesses-Patricia 
Kravtin FN36-to be "unreasonable and impractical." 
FNJ? Findings of Fact 34-36. Therefore, on remand, the 

trial court need not accept the Companies' calculations 
simply because we reject that which was employed by 
the District's expert witness and deferred to by the trial 

court. The Companies will only prevail on remand if 
the District cannot, after applying the statute as written 
by the legislature, establish that its rates are just and 
reasonable,*89 as well as nondiscriminatory and suf

ficient. 
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FN34. In this litigation, the Companies have 
taken an "If he loses, I must win" approach to 
the issues. As we will discuss, such is not the 

case-given that this case went to trial and 
the trier of fact did not choose to credit the 

testimony of the Companies' expert wit

nesses. 

FN35. In the Companies' joint motion for 
partial summary judgment filed in December 

2009, they requested that the trial court de
termine as a matter of law that subsection 

(3)(a) functions as the FCC Cable formula 
and that subsection (3)(b) functions as the 

FCC Telecom formula. 

FN36. Kravtin testified on behalfofComcast 

and Charter, but not CenturyLink. The trial 
court found that her opinions "were based 
primarily on theoretical analysis of econom
ics and public policy, rather than actual local 
information regarding Pacific County and 
Pacific PUD." Findings of Fact 35. 

FN37. The other expert witness, Mark Si

monson, testified on behalf of Century Link. 

Simonson's testimony, however, was focused 
on the nonrate terms and conditions of the 

District's proposed agreement, and only as 

they related to CenturyLink. Therefore, his 

testimony does not provide support for the 
Companies' position regarding the District's 
rates. 

, 84 Kravtin adopted a flawed approach similar to 
that taken by Saleba. Indeed, rather than applying the 
words of the statute, she instead assumed that subsec
tion (3)(b) reflects the Telecom formula 

and-working from that assumption-concluded that 
the Telecom formula may be applied, subject only to a 

mathematical modification. Although Kravtin's diva-
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gation from the statutory text was not so pronounced 
as Saleba's, it nonetheless betrayed her unsound 
methodology. 

Q. Can you tell us what methodology, in your 
opinion, applies to (3)(b)? 

A. Yes. In my opinion, the methodology is the tel

ecom formula, with a small modification. 

Q. Okay .... [C]an you explain how the telecom 
formula works? A. Yes. The telecom formula works 

in exactly analogous fashion to the cable formula. In 
fact, it was based on the cable formula. The same 

three components we discussed earlier, that I won't 
repeat. 

The only difference with regard to the telecom 
formula is a space allocator. It's now broken into 
two parts. It has the same useable space. The same 
allocator is used for useable space, that proportional 
allocator, but then for unusable space, that space, 
subject to a two-thirds adjustment, is divided 
equally by the number of attachers. 

~ 85 The legislature, in amending RCW 
54.04.045, wrote a singular rate formula. Even as

suming, without deciding, that a substantial overlap 

exists between the FCC Telecom formula and sub
section (3)(b), it is nevertheless clear-and, indeed, 

the parties do not dispute-that the two are not iden
tical. While Kravtin's switch-and-bait approach to 
construing the statute may hold superficial appeal, it is 
• FN38 1m proper. 

FN38. Additionally, the trial court found that 

the rate derived by Kravtin was unreasonable 
and impractical based, in part, on the local 
information lacking from her proposed rate. 
Findings of Fact 35 ("The opinions of De-
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fendants' rate expert, Patricia Kravtin, were 

based primarily on theoretical analysis of 

economics and public policy, rather than 
actual local information regarding Pacific 

County and Pacific PUD. She had never vis
ited Pacific County prior to trial."); Findings 

of Fact 34 ("The pole attachment rate derived 
by Defendant's expert witness, Patricia 

Kravtin, is unreasonable and impractical as it 
relates to this case."). 

An example of Kravtin's Jack of local in
formation is her conclusion that transmis

sion poles should not be considered by the 
District in setting a rate, despite the fact 
that there were attachments by the Com
panies to a majority of the District's 

transmission poles. On the subject of 
transmission poles, CenturyLink assigned 

error to the trial court's finding that "In
cluding District transmission poles, as well 
as distribution poles, in the District's rate 

calculations was reasonable." Findings of 
Fact 38. However, its critique is based on 

the fact that no preexisting formulas au

thorize the use of transmission poles in 
calculating rates. As should be clear by 
now, we reject this approach and, in light 

of the Companies' common practice of at
taching to the District's transmission poles, 
rule that the trial court's finding was sup
ported by substantial evidence. 

An example ofKravtin's unreasonable and 
impractical rate derivation is the deduction 

she made for costs that benefit only the 
District. For example, she addressed the 
"cross arms" on a pole, which do not ben
efit the attachers. According to Kravtin, 
pursuant to the FCC Cable and Telecom 
formulas, it is appropriate to deduct 15 

percent from the District's account to offset 
costs stemming from features that do not 
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benefit the attachers. However, no such 

deduction is authorized by the rate formula 
authored by the legislature. 

E 
, 86 While we hold that the trial court, on remand, 

must interpret the unique rate formula based on the 
words of the statute and not based on opinions as to 

what formulas it appears to resemble, we must repeat 
that because the formula is not designed to ensure 

mathematical certainty and because the District en
joyed ample discretion prior to the 2008 amendment, 
the District retains considerable discretion in its rate 

calculation. Although our directive to the trial court, 
unadorned, is that the statute must be applied as writ
ten, the legislature's amendment of RCW 54.04.045 
'did not fully divest the District of the previously lib

eral discretion it enjoyed. What follows is a nonex

haustive list of the discretion retained by the District in 
calculating a just and reasonable rate. 

*90 [28] ~ 87 Both subsections (3)(a) and (3)(b) 

contain the phrase "shall consist of the additional costs 
of procuring and maintaining pole attachments, but 

may not exceed the actual capital and operating ex
penses of the locally regulated utility .... " RCW 

54.04.045(3Xa)-(b) (emphasis added). However, nei
ther subsection clarifies whether these costs and ex
penses are treated as gross costs and expenses or net 
costs and expenses. Nevertheless, the legislature ex
plicitly intended the 2008 amendment "to recognize 
the value of the infrastructure of locally regulated 
utilities" and to "ensure that locally regulated utility 

customers do not subsidize licensees." ENGROSSED 
SECOND SUBSTITUTE H.B. 2533. Therefore, the 
District retains discretion to determine, after calcu

lating a rate pursuant to both gross costs and expenses 

and net costs and expenses, which result best advances 
the policy explicated by the legislature. 

[29] , 88 The District also retains discretion to 
determine whether to designate a portion of the pole as 
unusable "safety space" and, if it does so, whether to 
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require the Companies to bear a share of the cost as
sociated with the unusable space.FN39 In both subsec
tions (3Xa) and (3)(b), the legislature directs PUDs to 
consider a "share" of the "required support and 
clearance space." In pole attachment vernacular, an
other term for "support and clearance space" is un
usable space. However, the legislature did not define 
that which constitutes a proper share and it did not 
define that which constitutes unusable space. Rath~r 
than providing evidence as to which preexisting for
mula hews most closely to these subsections, the ab
sence of further definition affords the District discre
tion to determine that which constitutes unusable 
space and, further, what share of the cost associated 
with the unusable space should be borne by the at
tachers.FN40 Instituting a policy of not using the safety 
space is a prerogative of the District both as a rate 
maker and as a utility operator. 

FN39. The Companies assign error to a 
finding made by the trial court regarding the 
safety space: "Defendants use the safety 
space on the District's poles, and the safety 
space is primarily for their benefit." Findings 
of Fact 39. However, the District points to 
numerous instances in the record of testi
mony that supports these fmdings. Accord
ingly, we conclude that the trial court's 
finding was supported by substantial evi
dence. See 224 Westlake, LLC, 169 
Wash.App. at 720, 281 P.3d 693 ("We re
view the trial court's decision following a 
bench trial to determine whether the fmdings 
of fact are supported by substantial evidence 
and whether those findings support the con
clusions oflaw."). 

FN40. Again, this discretion is guided by the 
legislature's statement of intent. 

[30], 89 The District also retains discretion in the 
manner in which it calculates the number of licensees 
that attach per pole. The District calculated that, on 
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average, there were 2.38 attachers per pole owned by 
the District. On the other hand, the Companies offered 
Kravtin's testimony that, pursuant to the federal for· 
mulas, the number of attachers must be assumed to be 
three. However, because the formula created by the 
legislature is unique, it was not incumbent upon the 
District to assume that there were three attachers per 
pole; instead, it could avail itself of data derived by 
surveys conducted by its employees or agents in order 
to estimate the actual number of attachers. This ap
proach is in harmony with the legislature's stated in· 
tent that the amendment "ensure that locally regulated 
utility customers do not subsidize licensees." EN· 
GROSSED SECOND SUBSTITUTE H.B. 2533. If 
the District were to assume the presence of three at· 
tachers per pole, this input would ultimately lower the 
rate, which would, in tum, impose a higher financial 
burden on the District's customers.rn41 

FN41. Indeed, Kravtin's insistence that the 
FCC "3 attacher per pole" presumption be 
used, rather than actual data from the opera· 
tion of the Pacific PUD, appears to be one 
basis for the trial court's fmding that her tes
timony was not worthy of belief. 

, 90 In sum, we reverse the trial court's determi
nation that subsection (3)(a) reflects the FCC Telecom 
formula and that subsection (3)(b) reflects the APPA 
formula and remand for further proceedings. On re
mand, the District must apply the statute as written to 
the relevant data, albeit subject to the discretion that 
was not withdrawn by the 2008 amendment. Only 
after receiving evidence*91 and testimony based both 
on a proper application of the amended statute and on 
underlying data that, in the trial court's view, is worthy 
of being credited, may the trial court determine 
whether the District's revised rates are, in addition to 
the other requirements imposed by RCW 54.04.045, 
"just and reasonable." 

v 
, 91 Comcast and Charter both challenge the trial 
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court's award of damages to the District, alleging that 

its prejudgment interest award was inaccurate. Spe

cifically, they argue that, in the event that we affirm 

the trial court's ruling in any respect, the amount of the 

prejudgment interest award should be offset to ac

count for the District's failure to mitigate its damages, 

as well as the trial court's failure to calculate the award 

at an interest rate of five percent per annum. We dis

agree. 

[31] ~ 92 "We review a prejudgment interest 

award for abuse of discretion." Unigard Ins. Co. v. 

Mut. qfEnumc/aw Ins. Co., 160 Wash.App. 912,925, 

250 PJd 121 (20 II). "Under this standard, we reverse 

a trial court's decision only if it 'is manifestly unrea

sonable, exercised on untenable grounds, or exercised 

for untenable reasons. Untenable reasons include 

errors of law.' " Humphrey Indus., Ltd v. Clay St. 

Assocs., LLC, 176 Wash.2d 662, 672, 295 P.3d 231 

(20\3) (quoting Noble v. Safe Harbor Family Pres. 

Trust,167Wash.2d 11,17,216P.3d 1007(2009)). 

[32][33][34] ~ 93 "Prejudgment interest com

pensates a plaintiff for the 'use value' of damages 

incurred from the time of the loss until the date of 

judgment." Humphrey Indus., 176 Wash.2d at 672, 

295 P.3d 231; see also Polygon Nw. Co. v. Am. Nat'/ 

Fire Ins. Co., 143 Wash.App. 753, 793, 189 P.3d 777 

(2008) ( "[A]n award of prejudgment interest is in the 

nature of preventing the unjust enrichment of the 

defendant who has wrongfully delayed payment."). 

Prejudgment interest may be awarded "(I) when an 

amount claimed is 'liquidated' or (2) when the amount 

of an 'unliquidated' claim is for an amount due upon a 

specific contract for the payment of money and the 

amount due is determinable by computation with 

reference to a fixed standard contained in the contract, 
without reliance on opinion or discretion." Prier v. 

Refrigeration Eng'g Co., 74 Wash.2d 25, 32, 442 P.2d 

621 (1968). A liquidated claim is "one where the 

evidence furnishes data which, if believed, makes it 

possible to compute the amount with exactness, 

without reliance on opinion or discretion." Prier, 74 
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Wash.2d at 32, 442 P .2d 621. 

[35] ~ 94 Comcast and Charter first contend that 

the District failed to mitigate its damages. In support 

of their contention, they point out that the District has 

refused to accept their annual offer of payment at the 

historic rate, despite the inclusion of a reservation of 

the District's right to collect the difference between 

payment tendered at the historic rates and the District's 

newly instituted rates, pending the outcome of the 

litigation between them. Their contention is unavail· 

in g. 

[36][37][38][39] ~ 95 "The doctrine of mitigation 

of damages," which generally applies in both contract 

and tort cases, "prevents recovery for those damages 

the injured party could have avoided by reasonable 

efforts taken after the wrong was committed." Bernsen 

v. Big Bend Elec. Coop., Inc., 68 Wash.App. 427, 433, 

842 P.2d 1047 (1993); cf Desimone v. Mut. Materials 

Co., 23 Wash.2d 876, 884, 162 P.2d 808 (1945) 

("[T]he requirement of minimizing damages does not 

apply to cases ... of intentional or continuing torts."). 

When the injured party is presented with a choice 

between two reasonable courses, however, " 'the 

person whose wrong forced the choice cannot com· 

plain that one rather than the other is chosen.' " Ho· 

glandv. Klein, 49 Wash.2d 216,221,298 P.2d 1099 

(1 956) (quoting CHARLES T. MCCORMICK, 

HANDBOOK ON THE LAW OF DAMAGES § 35, 

at 133-34 (1935)). Indeed," 'the plaintiff is not bound 

at his peril to know the best thing to do.' "Hogland, 49 

Wash.2d at 221,298 P.2d 1099 (quoting I Theodore 

Sedgwick et al., A Treatise on the Measure of Dam

ages § 221, at 415 (9th ed.19 1 2)). Furthermore, "[t]he 

party whose wrongful conduct caused the damages ... 

has the burden of proving the failure to *92 mitigate." 

Cobb v. Snohomish County, 86 Wash.App. 223, 230, 
935 P.2d 1384 (1997). 

[40] , 96 As an initial matter, any prejudgment 

interest that was calculated based on damages caused 

by the Companies' trespass is not susceptible to attack 
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by way of alleging that the District failed to mitigate 

its damages. Although damages must be mitigated in 

most tort cases, damages resulting from an intentional 
tort need not be. Bernsen, 68 Wash.App. at 433, 842 

P.2d 1047. Given that trespass is an intentional tort, 
Broughton Lumber Co. v. BNSF Ry. Co., 174 Wash.2d 

619, 630 n. 9, 278 P.3d 173 (20 12), it was not in
cumbent upon the District to mitigate damages 
stemming from the Companies' trespass. 

[ 41] , 97 Turning now to damages awarded for 

breach of contractual obligations, Comcast and 
Charter contend that the District failed to mitigate its 
damages by refusing to accept their annual offers of 

payment at the historic rate, which, they aver, included 
the reservation of rights noted above. 

, 98 Although the jointly tiled briefing of Com

cast and Charter contains argument to the effect that 

both Comcast and Charter tendered payment at the 
historic rates--including a reservation of rights-their 

citations to the record only reveal an attempt by 

Charter to include a reservation of rights in its ten
der.FN42 

FN42. As explained supra at n. 8, we found 

no evidence of Exhibit 515 being admitted at 
trial or included in the record. However, even 
if Com cast and Charter were correct insofar 
as they aver that Comcast's tender of pay

ment included a reservation of rights, for the 
reasons stated below, we would not hold that 
the District's refusal of such an offer consti
tuted a failure to mitigate damages. 

, 99 Contrary to Comcast's and Charter's conten

tion, the District's refusal of its offer does not consti
tute a failure to mitigate damages. Had the District 

accepted Comcast's and Charter's offers of payment at 
the historic rate, it would have been receiving annual 

payment of $19.70 per pole from two attach
ers,FN43,FN44 $5.75 per pole from Comcast and Charter, 
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and no money from CenturyLink.FN45 By receiving 

different rates from its licensees, the District would 

have risked running afoul of the legislature's directive 
that rates received by the District be nondiscrimina
tory.FN46 

FN43. "Two other companies besides De
fendants which have pole attachments on the 
District's poles have been paying at the rates 

the District adopted in Resolution No. 1256 
since it was put into effect in 2007." Findings 

of Fact 44. Because the Companies do not 
offer any argument as to why this finding is 

not supported by the evidence, we regard it as 
a verity on appeal. See, e.g., Karlberg v. Ot
ten, 167 Wash.App. 522, 525 n. I, 280 P.3d 
1123 (20 12) (" 'It is incumbent on counsel to 

present the court with argument as to why 
specific fmdings of the trial court are not 

supported by the evidence and to cite to the 
record to support that argument.' " (quoting 

In re Estate of Lint, 135 Wash.2d 518, 
531-32, 957 P.2d 755 (1998))). 

FN44. It would have received $13.25 per 
pole from these two attachers in 2007 and 
$19.70 per pole from each in 2008. 

FN45. Century Link does not contend that its 
attempt to secure an accord and satisfaction 

led to a failure by the District to mitigate its 
damages. 

FN46. By receiving different rates from dif
ferent licensees, the District would have 

risked contravening an additional legislatiye 
directive contained in section (2): "A locally 
regulated utility shall levy attachment space 
rental rates that are uniform for the same 
class of service within the locally regulated 

utility service area." RCW 54.04.045(2). 
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, 100 "All rates, tenns, and conditions made, 

demanded, or received by a locally regulated utility 

for attachments to it poles must be just, reasonable, 

nondiscriminatory, and sufficient." RCW 

54.04.045(2). " 'Nondiscriminatory' means that pole 

owners may not arbitrarily differentiate among or 

between similar classes of licensees approved for 

attachments." RCW 54.04.045(I)(d). 

, 101 Had the District accepted a significantly 

reduced rate from Comcast and Charter-both of 

which were trespassing-while concomitantly re

ceiving its newly instituted rate from two other at

tachers, the District would have been receiving dif

ferent rates from different licensees. In the absence of 

further legislative guidance or judicial construction, 

the fact that the offer from Charter included a reser

vation of the District's right to collect the difference 

between payment*93 tendered at the historic rate and 

at the revised rate-in the event that the District pre

vailed in this litigation-was no guarantee for the 

District that, by accepting, it could maintain compli

ance with the nondiscriminatory requirement. 

,- 102 Furthermore, had the District accepted 

Comcast's and Charter's offers, it would have sent a 

message to the two attachers dutifully paying the new 

rate that they were being overcharged or, at the very 

least, that there were economic incentives to breach 

their agreements with the District. Moreover, in the 

absence of contrary authority, it would have been 

reasonable for the District to conclude that acceptance 

of the offers from Comcast and Charter would result in 

a violation of the requirement that rates received be 

"sufficient." The lack of further definition ofthis term 

in the statute would have left the District with no 

guidance as to whether it was in compliance with the 

statute. 

, I 03 Given the uncertainty as to whether the 

District could accept the offers of Comcast and 

Charter while still complying with RCW 

54.04.045(2), coupled with the prospect of incentiv-
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izing other licensees to breach their agreements, we 

conclude that the District's refusal constituted a rea

sonable course of action, which may not be scrutinized 

after the fact by the parties which forced the choice. 

See Labriola v. Pollard Grp., Inc., 152 Wash.2d 828, 

840, 100 P.3d 791 (2004). Although we do not here 

purport to chart the depth and breadth of what action 

constitutes "reasonable efforts" to prevent avoidable 

damages, there can be no doubt that the definition 

excludes assuming the risk of contravening a legisla

tive mandate, while incentivizing other licensees to 

breach their agreements and become trespassers. The 

District did not fail to mitigate its damages. 

1 104 If the Companies wished to avoid the risk of 

having to pay prejudgment interest, but still desired to 

withhold from the District the contested sum until 

their dispute was resolved, they should have paid that 

sum into the Pacific County Superior Court's registry. 

See Colonial Import.~ v. Carlton Nw., Inc., 83 

Wash.App. 229, 248, 921 P.2d 575 (1996) (Baker, 

9.1., dissenting) ("If a defendant wishes to protect 

itself against the prejudgment interest rate provided by 

statute, all the defendant need do is pay into the reg

istry of the court that amount which the defendant 

believes is the proper judgment amount. By doing so, 

prejudgment interest is tolled on the amount deposit

ed."). Indeed, given that the policy undergirding pre

judgment interest as a pennissible form of damages " 

'has been based upon the view that one who has had 

the use of money owing to another should in justice 

make compensation for its wrongful detention,' " 

Prier, 74 Wash.2d at 32, 442 P.2d 621 (quoting 

McCormick, supra, § 54), had the Companies paid 

into the registry of the court the amount they believed 

to be in dispute, they would not have had the use of 

that amount prior to the adverse judgment and, ac

cordingly, any prejudgment interest on the amount 

deposited would have been tolled. 

[42) ~ I OS Com cast and Charter next contend that 

the trial court incorrectly calculated prejudgment 

interest at a rate of 12 percent per annum. This is so, 
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they assert, because ( 1) the trial court justified the 12 
percent interest rate based on RCW 4.56.110(4), 

which only addresses the interest rate that accrues 
from the entry of a judgment; (2) the proposed 
agreement from the District could not be taken into 

account, given that it was unsigned; and (3) the Dis
trict's own rate expert calculated damages based on an 

interest rate of five percent. Their contention is una
vailing. 

[43][44] ~ 106 "Prejudgment interest is allowed in 

civil litigation at the statutory judgment interest rate." 
Unigard Ins. Co., 160 Wash.App. at 925, 250 PJd 

121. RCW 4.56.110 "sets the rate for four categories 
of judgments: (I) breach of contract where an interest 
rate is specified, (2) child support, (3) tort claims, and 
(4) all other claims." Unigard Ins. Co., 160 

Wash.App. at 925, 250 P.3d 121 (footnote omitted). 

"In determining the appropriate interest rate, a court 
should examine the component parts of the judgment, 
determine what the judgment is primarily based on, 
and apply the appropriate category." Unigard Ins. Co., 

160 Wash.App. at 925,250 P.3d 121. 

*94 ~ 107 None of Com cast's and Charter's as

sertions provide a basis upon which we could con
clude that the trial court abused its discretion in cal

culating prejudgment interest at a rate of 12 percent 

per annum. Their first assertion is foreclosed by 

well-established precedent, which makes clear that 
"[p]rejudgment interest is allowed in civil litigation at 
the statutory judgment interest rate." Unigard Ins. Co., 

160 Wash.App. at 925, 250 P.3d 121. Thus, it is a 
proper exercise of discretion for a trial court to cal
culate prejudgment interest in a civil dispute at the 
statutory judgment interest rate reflected in RCW 

4.56.11 0. Given this, regardless of whether the trial 
court improperly made reference to or relied upon an 

18 percent interest rate contained in the unsigned 

agreement proposed by the District-their second 
assertion-and regardless of the five percent interest 
rate calculated by the District's own rate expert-the 
basis for their third assertion-so long as the trial 
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court utilized a rate that was consistent with RCW 

4.56.11 0, there was no abuse of discretion. Although 
this action was predicated, in part, on breach of con

tract claims, no interest rate was specified in the con
tracts. Thus, the trial court applied RCW 4.56.11 0( 4) 

and settled on a rate of 12 percent interest per annum. 
Twelve percent is within the permissible range of 
interest rates pursuant to RCW 4.56.110(4). I'N

47 See 
RCW 19.52.020. Accordingly, the trial court did not 

abuse its discretion. 

FN4 7. The ceiling for permissible interest 
rates is set by RCW 19.52.020{1), which is 
incorporated by reference in RCW 
4.56.11 0(4) and which states: 

( 1) Any rate of interest shall be legal so 

long as the rate of interest does not exceed 
the higher of: (a) Twelve percent per an
num; or (b) four percentage points above 
the equivalent coupon issue yield (as pub

lished by the Board of Governors of the 
Federal Reserve System) of the average 
bill rate for twenty-six week treasury bills 
as determined at the first bill market auc

tion conducted during the calendar month 
immediately preceding the later of (i) the 
establishment of the interest rate by written 

agreement of the parties to the contract, or 

{ii) any adjustment in the interest rate in the 

case of a written agreement permitting an 
adjustment in the interest rate. 

RCW 19.52.020(1). 

VI 
~ 108 The District seeks affirmance of the award 

of attorney fees and expenses granted to it in the trial 
court and an award of attorney fees and costs on ap
peal. First, it argues that, as the prevailing party, the 

trial court properly awarded it fees and expenses. 
Second, it argues that it should be awarded fees and 
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costs on appeal. Third, it argues that it is entitled to an 

award of attorney fees based on the Companies' un
timely appeal. The Companies contest all such claims. 

A 

[45), 109 The District first contends that it was 

properly awarded attorney fees and expenses in the 

trial court. With regard to the District's fees and ex
penses in connection with the nonrate terms and con

ditions, as well as the District's rates prior to June 12, 
2008, we agree. However, as the District may not be 
the prevailing party on remand with regard to the issue 

of whether its rate complied with the 2008 amendment 
to RCW 54.04.045, it is premature to say that it is 
entitled to an award of fees and expenses in the trial 

court as to that issue. 

[46)[47), 110 Whether there is a legal basis for 

awarding attorney fees is reviewed de novo; however, 
a discretionary decision to award fees and expens

es-and the reasonableness of such an award-is 

reviewed for abuse of discretion. Gander v. Yeager, 

167 Wash.App. 638,647,282 P.3d 1100 (2012). 

[48)[49][50] , 111 "Washington follows the 

American rule 'that attorney fees are not recoverable 
by the prevailing party as costs of litigation unless the 
recovery of such fees is permitted by contract, statute, 
or some recognized ground in equity.' " Panorama 

Viii. Condo. Owners Ass'n Bd. of Directors v. Allstate 

Ins. Co., 144 Wash.2d 130, 143,26 P.3d 910 (2001) 

(quoting McGreevy v. Or. Mut. Ins. Co., 128 Wash.2d 

26, 35 n. 8, 904 P.2d 731 ( 1995)). "In general, a pre

vailing party is one who receives an affmnati~e 

judgment in his or her favor." Riss v. Angel, 131 
Wash.2d 612,633,934 P.2d 669 (1997). "Contractual 
provisions awarding attorney fees to the prevailing 
party also support an *95 award of appellate attorney 
fees." City of Puyallup v. Hogan, 168 Wash.App. 406, 

430, 277 P.3d 49 (20 12). 

, 112 In light of our holding with regard to the 
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nonrate terms and conditions and the validity of the 

District's rates prior to June 12, 2008, the District is 

properly considered the prevailing party as to those 
issues in the trial court and was, accordingly, entitled 
to an award of fees as to those issues. However, 

whether an award of fees in conjunction with the rates 

controlled by the amended statute is appropriate must 
abide further proceedings. 

, 113 With regard to the trial court's award of 

expenses, we reach a similar conclusion. In response 

to the trial court's award of expenses to the District, 
Comcast and Charter F'N48 aver that the portion of the 
award given to compensate the District for the ex

penses it incurred through the use of services provided 
by EES should be reversed. This is so, they contend, 

because EES provided both rate analysis services to 
the District prior to this litigation and litigation-related 
services (including Saleba's expert testimony) after 

this litigation had commenced. Comcast and Charter 

assert that the invoices that were submitted to the trial 
court failed to specify the nature of the work that 

formed the basis for the amount charged in the bill, 
which removed any indicia of reliability from the trial 

court's subsequent determination that the expenses 
were, in fact, litigation-related. We disagree. 

FN48. In its openingbrief, CenturyLink did 
not challenge the trial court's award of ex
penses as to the work done by EES. In its 
reply brief, it states, "CenturyLink continues 

to join in all arguments made by 
co-defendants Comcast and Charter on the 

issues of damages and the awards to the 
District of attorneys' fees and costs." To· the 
extent that this statement could be interpreted 
as an attempt by CenturyLink to challenge 
the trial court's award of expenses, we do not 
consider its challenge. See Cowiche Canyon 

Conservancy, 118 Wash.2d at 809, 828 P.2d 
549 ("An issue raised and argued for the first 
time in a reply brief is too late to warrant 

consideration."). 
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Moreover, CenturyLink did not, in its 

merits briefing, indicate the number of 

hours billed by its expert witness in con

nection with this litigation or the hourly 

rate charged by its expert, or direct us to a 

place in the record, the verbatim report of 

proceedings, or elsewhere in the materials 

designated by the parties, where we could 

obtain this information. The effect ofthis is 

to preclude us, as part of our subsequent 

consideration of the reasonableness of the 

expenses incurred by the District with re

gard to EES, from also considering the 

hourly rate charged by CenturyLink's ex

pert witness, as well as the number of 

hours for which CenturyLink was in

voiced. 

, 114 The trial court made the following pertinent 

finding with respect to its award of expenses: 

The fees and expenses ofEES Consulting totaling 

$251, I 50.11 billed to and paid by the District are 

reasonable expenses incurred in connection with 

this lawsuit. They were paid directly by the District 

to EES Consulting for expert witness work, and the 

documentation is sufficient to enable the Court to 

make this determination. The EES Consulting ex

penses are awarded to the District. 

'tl 11 5 Contrary to Com cast's and Charter's con

tention, the record supports the trial court's finding. 

While the invoices submitted to the District by EES 

did not explicitly describe the nature of the work un

dertaken by EES, every bill was invoiced on a date 

that was subsequent to both the date that this litigation 

was commenced and the effective date of the 2008 

amendment to RCW 54.04.045. Given that EES had 

long since completed the rate study for which it had 

been retained by the District, it was reasonable for the 

trial court to conclude that these invoices reflected 
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work done by EES in connection with this litigation. 

[51] 'tl 116 Alternatively, Comcast and Charter 
FN

49 argue that the award of expenses *96 must be 

reversed because it was unreasonably high. In support 

of this argument, they reference the difference be

tween the hours billed by their expert witness Kravtin 

and the hours billed by EES. We fmd their argument 
unpersuasive.FNso . 

FN49. In its opening brief, CenturyLink, in a 

footnote, states that it "adheres to the argu

ments made below regarding the impropriety 

of the nature and amount of the District's 

claimed fees and costs, particularly the Dis

trict's exorbitant expert witness fees." How

ever, we decline to consider this cursory as

sertion as proper appellate argument, partic

ularly given Century Link's attempt to rely on 

argument presented to the trial court by in

corporating it by reference rather than pre

senting a reasoned argument in its merits 

brief. See Norcon Builders, LLC v. GMP 

Homes VG, LLC, 161 Wash.App. 474, 497, 

254 P.3d 835 (2011) ("'placing an argument 

... in a footnote is, at best, ambiguous or 

equivocal as to whether the issue is truly in

tended to be part of the appeal' " (internal 

quotation marks omitted) (quoting St. Joseph 

Gen. Hosp. v. Dep't of Revenue, 158 
Wash.App. 450, 473, 242 P.3d 897 (2010), 

modified on remand, 165 Wash.App. 23, 267 

P.3d 1018 (2011))); see Divers{fied Wood 

Recycling, Inc. v. Johnson, 161 Wash.App. 

859, 890, 25 I P .3d 293 (20 11) ( "We do not 

permit litigants to use incorporation by ref

erence as a means to argue on appeal or to 

escape the page limits for briefs set forth in 
RAP 10.4(b)."). 

FN50. Although a request for an award of 
attorney fees must reflect a lodestar method 

calculation, there is no such requirement with 
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regard to the work of other professionals. The 
trial court may consider any competent evi
dence in reaching its determination. 

~ 117 The record supports the trial court's finding 
that the expenses incurred were reasonable. Kravtin 

devoted approximately 270 hours of work in connec

tion with this litigation. EES, on the other hand, de

voted nearly I ,400 hours of work in connection with 
this litigation. However, Kravtin's hourly rate of 

$375.00 was nearly twice that of Saleba's hourly rate 

of $200.00, whose hourly rate was higher than that of 
any other employee of EES who provided litiga
tion-related services to the District. FNs 1 Furthermore, 

Saleba's testimony addressed both the validity of the 

District's rates and the validity of its nonrate terms and 
conditions, whereas Kravtin's testimony merely ad

dressed the validity of the District's rates. An inference 

arising from the significantly higher rate charged by 
Kravtin when compared to that which was charged by 
Saleba (or any other employee of EES) is that 
Kravtin's hourly yield was commensurate with her 
increased hourly rate. That inference, considered to
gether with the broader scope of the testimony that 

was given by Saleba during the course of the trial, 
indicates that the trial court's finding was adequately 

supported by evidence contained in the record. Com
cast and Charter have offered no basis for us to con

clude that the trial court's award of expenses was 

unreasonable. 

FN51. The invoices reveal that other em
ployees of EES, whose hourly rates were 
lower than Saleba's, provided services to the 

District. These employees include the fol
lowing: . Anne Falcon (hourly rate of 
$190 .00}, Kelly Tarp (hourly rate of 
$160.00), Seung Kim (hourly rate of 
$160.00}, Amber Gschwend (hourly rate of 

$140.00}, Lisa Fortney (hourly rate of 
$140.00), Amber Nyquist (hourly rate of 
$140.00}, Janet White (hourly rate of 

$140.00) Sarah Neubauer (hourly rate of 

Page 43 

$120.00), and Diane Running (hourly rate of 
$120.00). 

~ 118 In view of our foregoing analysis, we con
clude that, in the event that the District prevails on 

remand, the award of expenses should not be dis
turbed. Both the basis for and the reasonableness of 

the trial court's finding were adequately supported by 

the record. However, in the event that the Companies 
prevail on remand, the award of expenses will need to 

be reassessed in the following manner: the trial court 

will be required to identity and segregate the amount 
of expenses to award based on the work done by EES 
with regard to the issues on which the District pre

vailed, while not awarding expenses on the issue on 
which the District did not prevail. In any event, given 

our affirmance of the trial court's ruling with regard to 
the nonrate terms and conditions and the revised rates 

prior to June 12, 2008, an award of expenses that were 
related to litigation of those issues was proper. 

B 
~ 119 The District next contends that it is entitled 

to an award of attorney fees and costs on appeal. Be
cause this case is to be remanded, we delegate to the 
trial court, after final resolution of the merits, the 

question of an award of fees and costs on appeal. With 
regard to the nonrate issues, an award of fees is ap

propriate. With regard to the rates assessed prior to 
June 12, 2008, an award of fees is appropriate. How

ever, with regard to the rates assessed on or after June 

12, 2008, an award of fees will be appropriate only in 
the event that the District is the ultimate prevailing 
party on that issue. 

c 
~ 120 The District next contends that it is entitled 

to an award of attorney fees and costs relating to the 
Companies' untimely appeal. This is so, it avers, be
cause fees and *97 costs "would not have been in
curred by the district but for the Companies' failure" to 
appeal within the requisite period. 
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~ 121 Review ofthis issue is problematic because 

it was briefed opaquely: the parties either do not cite to 
the record, cite to things outside of the record, or cite 

to things which may be in the record but with a citation 
that fails to identify where in the voluminous record it 
may be contained. What seems to be clear is this: the 
District ( 1) is requesting that we affirm the trial court's 

award of attorney fees and costs for its opposition to 
the Companies' motion to vacate and reenter fmal 

judgment in the trial court, and (2) is seeking an award 
of attorney fees and costs with respect to the Compa

nies' motion for extension of time, the District's mo
tion to stay, and the District's motion for discretionary 

review. 

1 122 With respect to the first request, we affirm 
the trial court's award. The District sensibly notes that 

because the Companies did not appeal the trial court's 
denial of their motion to vacate, the District is the 

prevailing party. The Companies do not dispute this in 

their briefing, and because the District prevailed on a 

motion that will not be reversed (or even challenged, 
presumably) on remand, we affirm the trial court's 

award of attorney fees and expenses relating to the 
Companies' motion to vacate. 

, 123 With respect to the second request, the 
District argues that the "same principles applicable to 
the award of fees and costs" relating to the motion to 

vacate apply to the Companies' motion for extension 
oftime, the District's motion to stay, and the District's 

motion for discretionary review by the Supreme 

Court. Not so. Because the District is, at this stage, 
only a partially prevailing party, we direct the trial 
court to consider this request on remand, after the 

merits of all substantive claims are resolved. 

~ 124 The District argues, alternatively, that we 
should impose terms or compensatory damages--or 
both-as provided for by RAP 18.9, which allows a 
court to sanction a party for its failure to comply with 
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RAP 5.2(a), which requires filing of a notice of appeal 

to be done within 30 days of entry of judgment. In 

response, the Companies assert that Division Two 

already declined to award the District any fees on this 
basis. Although the Companies do not cite any Divi
sion Two ruling to this effect, we decline to sanction 

the Companies pursuant to RAP 18.9(a). 

VII 
~ 125 In the complaints filed to commence these 

actions, the District requested equitable relief in the 

form of an injunction, which was granted by the trial 
court and memorialized in its conclusions of law. 

45. In addition to the declaratory judgment, 

damages, and interest awarded, the District is enti
tled to the injunctive relief requested. 

46. Defendants must start paying at the District's 
rates as set forth in Resolution No. 1256 and must 

enter into the District's proposed Pole Attachment 
Agreement (with revisions per Conclusion of Law 

35 above), or they must remove their attachments 

from District poles within thirty (30) days, and if not 
so removed, the District may remove Defendants' 
attachments at Defendants' expense. 

1 126 We affirm the trial court's ruling with re
gard to the nonrate terms and conditions and the Dis
trict's revised rates prior to June 12, 2008. The trial 

court's grant of injunctive relief is supported by these 
holdings. When the Companies refused to sign the 
proposed agreement, refused to remove their equip

ment from the District's poles, and refused to pay the 
revised rates commencing January 1, 2007, they be
came trespassers on the District's property. Thus, 

insofar as the trial court based its grant of equitable 
relief upon the Companies' refusal to sign the agree
ment, remove their equipment, and pay the initial 
revised rates, the trial court's ruling was proper. 
However, because we remand for resolution of the 
propriety of the revised rates following the effective 
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date of the amendment, we direct the trial court on 

remand to consider whether it should modify its grant 

of equitable relief, either on an interim basis or oth

erwise. 

*98 VIII 

, 127 The Companies contend that they are enti

tled to an award of attorney fees on appeal. This is so, 

they assert, because the reciprocal fee-shifting provi

sion of RCW 4.84.330 entitles them, as prevailing 

parties, to attorney fees. However, because we reverse 

and remand to the trial court for further proceedings, it 

is, at best, premature to determine that any of the 

Companies are entitled to an award of attorney fees. 

Nevertheless, we provide guidance to the trial court 

with respect to the Companies' argument. 

, 128 The statute upon which the Companies rely 

is as follows: 

In any action on a contract or lease entered into after 

September 21, 1977, where such contract or lease 

specifically provides that attorneys' fees and costs, 

which are incurred to enforce the provisions of such 

contract or lease, shall be awarded to one of the 

parties, the prevailing party, whether he or she is the 

party specified in the contract or lease or not, shall 

be entitled to reasonable attorneys' fees in addition 

to costs and necessary disbursements. 

RCW 4.84.330. 

, 129 As an initial matter, CenturyLink will be 

precluded from securing attorney fees pursuant to this 

statute. This is so because the only contract upon 

which CenturyLink could sue is a contract from 1969, 

which was entered into before the reciprocal fee 
shifting provisions became effective. FNs

2 

FN52. Indeed, CenturyLink seeks fees pur

suant to that contract. 
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, 130 Nevertheless, Century Link cites this court's 

decision in Herzog Aluminum, Inc. v. General Amer

ican Window Corp., 39 Wash.App. 188,692 P.2d 867 

(1984), for the proposition that RCW 4.84.330 applies 

to "any action" on a contract, even when the claimed 

contract is found to have never been formed. This is an 

overly expansive reading of Herzog Aluminum, where 

we held "that the broad language '[i]n any action on a 

contract' found in RCW 4.84.330 encompasses any 

action in which it is alleged that a person is liable on a 

contract." 39 Wash.App. at 197, 692 P.2d 867 (alter

ation in original). Indeed, Division Two rejected a 

similar argument in Wallace v. Kuehner, 111 

Wash.App. 809, 46 P.3d 823 (2002). In that case, 

Division Two declined to apply Herzog Aluminum to 

an instance in which the parties seeking attorney fees 

never intended to form a contract. Wallace, Ill 

Wash.App. at 820, 46 P.3d 823 (distinguishing cases 

in which the parties intended to form a contract, but 

due to lack of a meeting ofthe minds, mutual mistake, 

or statute of limitations, the contract was not en

forceable). Similarly, CenturyLink never intended to 

form a contract with the District and so it may not 

avail itself of a provision from the proposed agreement 

that it rejected in order to capitalize on the reciprocal 

fee shifting provision authorized by RCW 4.84.330.' 

1 131 However, Century Link contends that a new 

contract was formed in 1987. This is so, it asserts, 

because a party to a terminable at wiJI contract can 

unilaterally modify an existing contract, and because 

the 1969 contract was modified in 1987 when the 

parties agreed to a new rate, that modification con

stitutes a new contract for purposes of RCW 4.84.330. 

In support ofthis, Century Link relies on Cascade Auto 

Glass, Inc. v. Progressive Casualty Insurance Co., 

135 Wash.App. 760, 145 P.3d 1253 (2006). However, 

that case involved unilateral modification to an ex

isting contract. See Cascade Auto Glass, 135 

Wash.App. at 769, 145 P.3d 1253. Here, admittedly, 

"the parties agreed to a new rate." Therefore, Cascade 

Auto Glass is inapposite. 
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[52] ~ 132 Finally, Century Link contends that it is 
entitled to fees on equitable grounds. Specifically, it 
asks that we apply the equitable principle of mutuality 
of remedies. Although Washington courts have ap
plied this principle, Kaintz v. PLG. Inc., 147 
Wash.App. 782, 197 P.3d 710 (2008), Mt. Hood Bev. 
Co. v. Constellation Brands, Inc., 149 Wash.2d 98, 63 
P.3d 779 (2003), Park v. Ross Edwards, Inc., 41 
Wash.App. 833, 706 P.2d 1097 (1985), those deci
sions were reached where bilateral attorney fees pro
visions precluded RCW 4.84.330 from applying (Park 
and Kaintz ) and where a different statute applied (MI. 

Hood Bev. Co.). Thus, *99 where other contractual or 
statutory provisions have rendered RCW 4.84.330 
inapposite, courts have sometimes applied the equi
table principle of mutuality of remedies. No such 
provisions are present here. The statute only permits 
reciprocal fee shifting for contracts entered into after 
September 21, 1977. Applying the equitable remedy 
requested here would be tantamount to excising words 
from the statute and, even more troubling, would risk 
allowing the equitable remedy to swallow the statu
tory rule. We decline to award fees to CenturyLink on 
equitable grounds. 

~ 13 3 Com cast and Charter also seek attorney fees 
on appeal pursuant to prior contracts with the District. 
Just as CenturyLink does, they assert that the recip
rocal fee-shifting provision of RCW 4.84.330 entitles 
them, as prevailing parties, to attorney fees. Unlike 
CenturyLink's contract, however, both Comcast's and 
Charter's contracts were entered into after September 
21, 1977. Accordingly, if, on remand. they are pre
vailing parties, then they will be able to avail them· 
selves of the reciprocal fee-shifting provision in RCW 
4.84.330.FNSJ 

FN53. Keeping in mind, of course, that the 
District is already the prevailing party with 
regard to the litigation over the nonrate terms 
and the rate charged through June 12, 2008. 

'i 134 Affirmed in part. Reversed and remanded in 
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part. 

We concur: VERELLEN, A.C.J., and BECKER, J. 

Wash.App. Div. 1,2014. 
Public Utility Dist. No. 2 of Pacific County v. Com
cast of Washington IV, Inc. 
184 Wash.App. 24, 336 P.3d 65 

END OF DOCUMENT 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

PUBLIC UTILITY DISTRICT NO. 2 OF ) 
PACIFIC COUNTY, a Washington ) 
Corporation, ) 

Respondent, 

v. 

COMCAST OF WASHINGTON IV, 
INC., a Washington corporation; 
CENTURYTEL OF WASHINGTON, 
INC., a Washington corporation; and 
FALCON COMMUNITY VENTURES I, 
L.P., a California limited partnership, 
d/b/a CHARTER COMMUNICATIONS, 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

DIVISION ONE 

No. 70625-0-1 

ORDER DENYING 
APPELLANTS' MOTION 
FOR RECONSIDERATION 

The appellants, Comcast of Washington IV, Inc. and Falcon Community 

Ventures I, L.P., having filed a motion for reconsideration herein, and a majority of 

the panel having determined that the motion should be denied; now, therefore, it is 

hereby 

ORDERED that the motion for reconsideration be, and the same is, hereby 
.:.~ 

,_, i:.:: .. :r~ 
~ ........ -~ 
c.!' '!-;,"::· denied. 
...,., f':''t ·~-. 

~ ;::> '·· 
~ -~;~~; .. ~~ 
0 ):>' .• ·:. 

;: ~%t~·: 
J::" ,:-•. .;, .. -:::·. ,.:. 

Dated this J 0 ~ay of February, 2015. 

FOR THE COURT: 

Appendix - 49 



Order Granting CenturyTel's 
Motion for Reconsideration in 
Part, Amending Opinion, and 

Denying Further Relief 

Appendix - 50 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

PUBLIC UTILITY DISTRICT NO. 2 OF ) 
PACIFIC COUNTY, a Washington ) 
Corporation, ) 

Respondent, 

v. 

COMCAST OF WASHINGTON IV, 
INC., a Washington corporation; 
CENTURYTEL OF WASHINGTON, 
INC., a Washington corporation; and 
FALCON COMMUNITY VENTURES I, 
L.P., a California limited partnership, 
d/b/a CHARTER COMMUNICATIONS, 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) ________________________ ) 

DIVISION ONE 

No. 70625-0-1 

ORDER GRANTING MOTION 
FOR RECONSIDERATION IN 
PART, AMENDING OPINION, 
AND DENYING FURTHER 
RELIEF 

The appellant, CenturyTel of Washington, Inc., having filed a motion for 

reconsideration herein, and a majority of the panel having detennined that the motion 

should be granted in part only insofar as the opinion, filed on October 13, 2014, is 

changed as follows: 

Footnote 21 of the opinion shall be changed to read as follows: 

In addition, Centurylink argues that the question of appropriate fees is 
rendered ambiguous in the agreement. This is so, it asserts, because 
section 3.1 indicates that the parties are to look to Appendix A to the 
agreement to detennine applicable fees, but that Appendix A refers the 
parties back to section 3. 1. Given that the attachment fee rates are 
prominently displayed in Appendix A, as to those fees, Centurylink's 
reading is willfully blind. Moreover, while the appropriate fees for other 
work described in Appendix A are not included in Appendix A, they are 
provided within other sections of the proposed agreement. There is no 
ambiguity. 
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No. 70625-0-112 

The remainder of the opinion shall remain the same. 

Dated this /() t/aay of February, 2015. 

-2-
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Vvestlaw 
West's RCWA 54.04.045 

c 

Effective:June12,2008 

West's Revised Code of Washington Annotated Currentness 
Title 54. Public Utility Districts (Refs & Annos) 

"MJ Chapter 54.04. General Provisions (Refs & Annos) 
.... 54.04.045. Locally regulated utilities-Attachments to poles-Rates-Contracting 

(I) As used in this section: 

Page I 

(a) "Attachment" means the affixation or installation of any wire, cable, or other physical material capable of 
carrying electronic impulses or light waves for the carrying of intelligence for telecommunications or television, 
including, but not limited to cable, and any related device, apparatus, or auxiliary equipment upon any pole 
owned or controlled in whole or in part by one or more locally regulated utilities where the installation has been 
made with the necessary consent. 

(b) "Licensee" means any person, firm, corporation, partnership, company, association, joint stock association, 
or cooperatively organized association, which is authorized to construct attachments upon, along, under, or 
across public ways. 

(c) "Locally regulated utility" means a public utility district not subject to rate or service regulation by the utilit
ies and transportation commission. 

(d) "Nondiscriminatory" means that pole owners may not arbitrarily differentiate among or between similar 
classes of licensees approved for attachments. 

(2) All rates, terms, and conditions made, demanded, or received by a locally regulated utility for attachments to 
its poles must be just, reasonable, nondiscriminatory, and sufficient. A locally regulated utility shall levy attach
ment space rental rates that are uniform for the same class of service within the locally regulated utility service 
area. 

(3) A just and reasonable rate must be calculated as follows: 

(a) One component of the rate shall consist of the additional costs of procuring and maintaining pole attach
ments, but may not exceed the actual capital and operating expenses of the locally regulated utility attributable 
to that portion of the pole, duct, or conduit used for the pole attachment, including a share of the required sup
port and clearance space, in proportion to the space used for the pole attachment, as compared to all other uses 
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made of the subject facilities and uses that remain available to the owner or owners of the subject facilities; 

(b) The other component of the rate shall consist of the additional costs of procuring and maintaining pole at
tachments, but may not exceed the actual capital and operating expenses of the locally regulated utility attribut
able to the share, expressed in feet, of the required support and clearance space, divided equally among the loc
ally reg\llated utility and all attaching licensees, in addition to the space used for the pole attachment, which sum 
is divided by the height of the pole; and 

(c) The just and reasonable rate shall be computed by adding one-half of the rate component resulting from' (a) 
of this subsection to one-half of the rate component resulting from (b) of this subsection. 

( 4) For the purpose of establishing a rate under subsection (3)(a) of this section, the locally regulated utility may 
establish a rate according to the calculation set forth in subsection (3)(a) of this section or it may establish a rate 
according to the cable formula set forth by the federal communications commission by rule as it existed on June 
12, 2008, or such subsequent date as may be provided by the federal communications commission by rule, con
sistent with the purposes of this section. 

(5) Except in extraordinary circumstances, a locally regulated utility must respond to a licensee's application to 
enter into a new pole attachment contract or renew an existing pole attachment contract within forty-five days of 
receipt, stati~g either: 

(a) The application is complete; or 

(b) The application is incomplete, including a statement of what information is needed to make the application 
complete. 

(6) Within sixty days of an application being deemed complete, the locally regulated utility shall notify the ap
plicant as to whether the application has been accepted for licensing or rejected. In extraordinary circumstances, 
and with the approval of the applicant, the locally regulated utility may extend the sixty-day timeline under this 
subsection. If the application is rejected, the locally regulated utility must provide reasons for the rejection. A 
request to attach may only be denied on a nondiscriminatory basis (a) where there is insufficient capacity; or (b) 
for reasons of safety, reliability, or the inability to meet generally applicable engineering standards and prac
tices. 

(7) Nothing in this section shall be construed or is intended to confer upon the utilities and transportation com
mission any authority to exercise jurisdiction over locally regulated utilities. 

CREDIT(S) 

[2008 c 197 § 2, eff. June 12, 2008; 1996 c 3::! § 5.] 
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HISTORICAL AND STATUTORY NOTES 

Intent--2008 c 197: "It is the policy of the state to encourage the joint use of utility poles, to promote competi
tion for the provision of telecommunications and information services, and to recognize the value of the infra
structure of locally regulated utilities. To achieve these objectives, the legislature intends to establish a consist
ent cost-based formula for calculating pole attachment rates, which will ensure greater predictability and con
sistency in pole attachment rates statewide, as well as ensure that locally regulated utility customers do not sub
sidize licensees. The legislature further intends to continue working through issues related to pole attachments 
with interested parties in an open and collaborative process in order to minimize the potential for disputes going 
forward." [2008 c 197 § 1.] 

LIBRARY REFERENCES 

Electricity ~ 9. 
Westlaw Topic No. 145. 
C.J.S. Electricity** 5, 16, 50. 

NOTES OF DECISIONS 

In general I 
Determination of rates 5 
"Grandfathering" 2 
Mitigation of damages 6 
Review 7 
Severing unreasonable terms and conditions 4 
Unconscionable terms and conditions 3 

I. In general 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to permit companies to attach communications equipment to electric utility poles 
that required companies to bear the cost of undergrounding district's facilities was not prohibited by statute, 
where statute that permitted cities and town to require service providers to relocate facilities under certain cir
cumstances did not foreclosure a public utility district from requiring an attacher to bear cost of undergrounding 
its facilities, and tariff providing otherwise was not permitted to be enforced against district. Public Utility Dist. 
No.2 of Pacific County v. Comcast of Washington IV, Inc. (2014) 2014 WL 5144735. Electricity~ 9( I) 

Prior to statutory amendment that provided statutory procedure for determining rates, rates in proposed utility 
pole attachment agreement between public utility district and communications companies to permit companies 
to attach communications equipment to electric utility poles of$13.25 prior to January I, 2008 and $19.70 after 
January I, 2008 were just, reasonable, non-discriminatory, and sufficient, where district considered a range of 
potential rates, calculated by reference to four different formulas, before adopting a rate that, in spite of signify
ing a substantial increase from previous rates, fell below the recommendation made by consultant, and, in order 
to ease the transition for companies, the district decided to phase in the increased rate incrementally. Public Util
ity Dist. No.:! of Pacific County v. Cotncast of Washington IV. inc. (2014) 2014 WL 5144735. Electricity~ 
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9(1) 

2. "Grandfathering" 

Nonrate terms and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to pennit companies to attach communications equipment to electric utility poles 

were not ambiguous regarding whether "grandfathering" was permitted to excuses an attacher from upgrading 
its existing attachments to comply with engineering standards, where one provision expressly permitted grand
fathering while another provision required upgrade of equipment that failed to meet engineering standards at the 
time equipment was installed. Public Utility Dist. No. 2 of Pacific County v. Comcast of Washington IV, Inc. 
(2014) 2014 WL 5144 735. Electricity E? 9(1) 

3. Unconscionable terms and conditions 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to pennit companies to attach communications equipment to electric utility poles 
that required attacher employees who were responsible for installing cable attachments to have experience per
forming installation work on electric transmission or distribution systems was not unreasonable or substantively 
unconscionable, where such experience was necessary when employees were working in the safety zone, and the 
record indicated that the companies' equipment was, at times, in the safety area. Public Utility Dist. No. 2 of Pa
cific County v. Comcast of Washington IV, Inc. (2014) 2014 WL 5144735. Electricity E? Q(l) 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to permit companies to attach communications equipment to electric utility poles 
that required licensees to have to use professional engineer when submitting pole attachment applications was 
not unreasonable or substantively unconscionable, where tenn was included not to burden established licensees 

such as the companies but, rather, to protect the district against the prospect of irresponsible future licensees, 
and district added provision waiving requirement for established licensees. Public Utility Dist. No. 2 of Pacific 
County v. Comcast of Washington IV. Inc. (2014) 2014 WL 5144735. Electricity E? 9( l) 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to permit companies to attach communications equipment to electric utility poles 
that purported to immunize district from liability to companies or customers for actual or consequential dam
ages, even for district's own foreseeable negligence, did not constitute "overreaching," and therefore was not un
reasonable or substantively unconscionable, where other provision of agreement rendered district liable for its 
own negligence and willful misconduct, and representative of company asserted that indemnification provision 
was "fair." Public Utility Dist. No. 2 of Pacific County v. Cotncast of Washington IV, Inc. (2014) 2014 WL 

5144 735. Electricity E? 9( l) 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to permit companies to attach communications equipment to electric utility poles 

that required, in absence of district's permission, four foot minimum distance between attachers' equipment and 
base of poles was not unreasonable or substantively unconscionable, where constitutionally guaranteed right to 
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utilize the right-of-way as guaranteed as against railroad corporations, not public utility districts, and reasons for 
buffer area were safety-related. Public Utility Dist. No. 2 of Pacific County v. Comcast of Washington IV. Inc. 
(2014) 2014 WL 5144735. Electricity~ 9( I) 

Nonrate term and condition in proposed utility pole attachment agreement between public utility district and 
communications companies to permit companies to attach communications equipment to electric utility poles 
that provided for removal of company's material from district's poles provided reasonable timeframes, and there
fore as not unreasonable or substantively unconscionable, where agreement's timeframes actually provided li
censees 60 days longer that the six-month notice that company itself had requested. Public Utility Dist. No. 2 of 
Pacific County v. C'omcast ofWashington TV, Inc. (2014J 2014 WL 5144735. Electricity~ 9(1J 

4. Severing unreasonable terms and conditions 

Severing unreasonable nonrate term and condition in proposed utility pole attachment agreement between public 
utility district and communications companies to permit companies to attach communications equipment to elec
tric utility poles that required companies to pay any rearrangement or transfer costs necessary to accommodate 
district's own communications fiber did not materially alter the essence of the agreement, and therefore term and 
condition was severable from agreement pursuant to severability clause. Public Utility Dist. No. 2 of Pacific 
County v. Comcast of Washington TV. Inc. (2014) 2014 WL 5144735. Electricity~ 9( 1) 

Severing unreasonable nonrate term and condition in proposed utility pole attachment agreement between public 
utility district and communications companies to permit companies to attach communications equipment to elec
tric utility poles that required postconstruction inspections to be performed by licensees did not materially alter 
the essence of the agreement, and therefore term and condition was severable from agreement pursuant to sever
ability clause. Public Utility Dist. No. 2 of Pacific County v. Comcast of Washington IV, Inc. (20 14) 2014 WL 
5144735. Electricity~ 9( 1) 

Severing unreasonable nonrate term and condition in proposed utility pole attachment agreement between public 
utility district and communications companies to permit companies to attach communications equipment to elec
tric utility poles that insisted upon a "mirror image" agreement, meaning that the agreement purported to offset 
each pole owned by company to which the district attached its equipment with each pole owned by the district to 
which company attached its equipment, did not materially alter the essence of the agreement, and therefore term 
and condition was severable from agreement pursuant to severability clause. Public Utility Dist. No. 2 of Pacific 
County v. Comcast of Washington TV, Inc. (2014) 2014 WL 5144735. Electricity~ 9(1) 

5. Determination of rates 

District failed to apply required formula specified in statute governing pole attachment rates when determining 
rates in proposed electric utility pole attachment agreement between public utility district and communications 
companies to permit companies to attach communications equipment to utility poles, where, instead of applying 
formula provided by statute, district a~empted to determine rates by determining which preexisting formula 
hewed to the statutory formula. Public Utility Dist. No. 2 of Pacific. County v. Comcast of Washington IV, Inc. 
(2014) 2014 WL 5144735. Electricity~ 9(1) 
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When determining utility pole attachment rates, a public utility district retains discretion to determine, after cal
culating a rate pursuant to both gross costs and expenses and net costs and expenses, which result best advances 
the policy explicated by the legislature. Public Utility Dist. No. 2 of Pacit1~ County v. Com~ast of Washington 
IV. Inc. (2014) 2014 WL 5144735. Public Utilities~ 114 

When determining utility pole attachment rates, a public utility district retains discretion to determine whether to 
designate a portion of the pole as unusable "safety space" and, if it does so, whether to require the attachers to 
bear a share of the cost associated with the unusable space. Public Utility Dist. No.2 of Pacific County v. Com
cast of Washington IV. Inc. (2014) 2014 WL 5144735. Public Utilities~ 114 

When determining utility pole attachment rates, a public utility district retains discretion in the manner in which 
it calculates the number of licensees that attach per pole. Public Utility Dist. No.::! of Pacific County v. C't)mcast 
of Washington IV. Inc. (2014) 2014 WL 5144735. Public Utilities~ 114 

6. Mitigation of damages 

Public utility district did not fail to mitigate its damages, by failing to accept annual payment at historical rate, 
stemming from communications companies' failure to accept proposed electric utility pole attachment agreement 
that sought to increase historical rates charged to permit companies to attach communications equipment to util
ity poles, where, had district accepted payment, by receiving different rates from its licensees, district would 
have risked running afoul of legislative directive that rates be nondiscriminatory. Public Utility Dist. No. 2 of 
Pacitic County v. Comcast ofWashington IV,lnc. (2014) 2014 WL 5144735. Electricity~ 9(1) 

7. Review 

Public utility district's interpretation of statute that set forth precise formula to be applied to determining electric 
utility pole attachment rates was not entitled to deference on judicial review, where statute set forth specific in
structions for district to follow that were not subject to interpretation, and any deference should have been af
forded only to district's compilation and calculation of data to which formula was applied. Public Utility Dis!. 
No.2 of Pacific County v. Comcast of Washington IV, Inc. (2014) 2014 WL 5144735. Administrative Law and 
Procedure~ 438(26); Electricity~ 9(1) 
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